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EQUIP YOURSELF

The Compendium of International Legal Instruments on Corruption contains
all the major relevant international and regional treaties, agreements,
resolutions and other instruments. These include both legally binding
obligations and some “soft-law” or normative instruments intended to serve as
non-binding standards.

The United Nations Handbook on Practical Anti-Corruption Measures for
Prosecutors and Investigators is part of a larger package of materials intended
to provide information and resource materials for countries developing and
implementing anti-corruption strategies at all levels, as well as for other
elements of civil society with an interest in combating corruption. The
package also includes the publications mentioned below.

The United Nations Manual on Anti-Corruption Policies contains a general
outline of the nature and scope of the problem of corruption and a description
of the major elements of anti-corruption policies, suitable for use by political
officials and senior policy makers.

The United Nations Anti-Corruption Toolkit contains a detailed set of specific
tools intended for use by officials called upon to develop elements of a
national anti-corruption strategy and to assemble these into an overall
strategic framework, as well as by officials called upon to develop and
implement each specific element.

Country Assessments, as well as all four of the above-mentioned publications,
are available on the web page of the United Nations Office on Drugs and

Crime (http://www.unodc.org/unodc/ corruption.html).

To assist users who do not have access to the Internet, individual publications
will be produced and updated as necessary.
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Foreword

The completion of the negotiation of the United Nations Convention against
Corruption marks a special day in the efforts of the world community to strike
a series of effective blows against corruption, a scourge that impoverishes our
societies and affects us all.

The Convention seeks to ensure the criminalization of a wide range of forms
of corruption and obliges Member States to take effective preventive steps to
protect the integrity of their institutions and to provide a framework for
improved international cooperation, including in the important field of asset
recovery.

Many challenges lie ahead. The United Nations will continue to do its part in
working with Governments and civil society in this global, ongoing struggle.
We all recognize that the conclusion of the Convention merely marks the
beginning of a phase of implementation. We recognize, too, that there are
compromises within the Convention that will inevitably draw some criticism.
However, I am confident that the mechanisms provided for by that instrument
are such that, in the years ahead, the Convention will grow in its reach, its
strength and its effectiveness. It is important that we all see the conclusion of
the negotiations as a step in a continuing process, not as a destination in itself.

Fighting corruption has become more urgent than ever. As our knowledge of
the phenomenon expands, we realize the extent of the harm it causes.
Corruption impoverishes national economies, undermines democratic
institutions and the rule of law, and facilitates the emergence of other threats
to human security, such as organized crime, trafficking in humans and
terrorism. For too long, the world has looked the other way while corrupt
elites looted their countries of hundreds of millions and even billions of
dollars, creating economic chaos and depriving citizens of education, health
services, basic infrastructure and functioning public services. Even when good
governance is restored or attained, officials can spend years or even decades
attempting to retrieve funds that are often critically needed to repair the social
and economic damage done by their corrupt predecessors.

Antonio Maria Costa
Executive Director
United Nations Office on Drugs and Crime
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I. Summary of international legal instruments
United Nations Convention against Corruption
Background

In its resolution 55/61 of 4 December 2000, the General Assembly recognized
that an effective international legal instrument against corruption, independent
of the United Nations Convention against Transnational Organized Crime
(resolution 55/25, annex I), was desirable; and decided to establish an ad hoc
committee for the negotiation of such an instrument in Vienna. The text of the
United Nations Convention against Corruption was negotiated by the Ad Hoc
Committee for the Negotiation of a Convention against Corruption during
seven sessions, held between 21 January 2002 and 1 October 2003.

The Convention was adopted by the General Assembly in its resolution 58/4
of 31 October 2003 and was opened for signature in Merida, Mexico, from
9to 11 December 2003 and, thereafter (until 9 December 2005) at United
Nations Headquarters. By 10 January 2005, the Convention had been signed
by 116 States and ratified by 15.

Substantive highlights of the Convention

Prevention. Corruption can be prosecuted after the fact, but first and foremost
it requires prevention. An entire chapter of the United Nations Convention
against Corruption is devoted to prevention, with measures directed at both
the public and private sectors. These include model preventive policies, such
as the establishment of anti-corruption bodies and enhanced transparency in
the financing of election campaigns and political parties. States must
endeavour to ensure that their public services are subject to safeguards that
promote efficiency, transparency and recruitment based on merit. Once
recruited, public servants should be subject to codes of conduct, requirements
for financial and other disclosures, and appropriate disciplinary measures.
Transparency and accountability in matters of public finance must also be
promoted, and specific requirements are established for the prevention of
corruption in particularly critical areas of the public sector such as the
judiciary and public procurement. Those who use public services must expect
a high standard of conduct from their public servants. Preventing public
corruption also requires an effort from all members of society at large. For
these reasons, the Convention calls on States to promote actively the
involvement of non-governmental and community-based organizations, as
well as other elements of civil society, and to raise public awareness of
corruption and what can be done about it.

Criminalization. The Convention requires States to establish a wide range of
acts of corruption as criminal and other offences if such acts are not already
considered crimes under domestic law. In some cases, States are legally
obliged to establish such acts as offences; in other cases, in order to take into



account differences in domestic law, they are required to consider doing so.
The Convention goes beyond previous instruments of this kind, criminalizing
not only basic forms of corruption such as bribery and the embezzlement of
public funds, but also trading in influence and the concealment and laundering
of the proceeds of corruption. Offences committed in support of corruption,
including money-laundering and obstructing justice, are also dealt with. Some
of the acts to be established as offences in accordance with the Convention
also deal with the problematic areas of private-sector corruption.

International cooperation. States agreed to cooperate with one another in
every aspect of the fight against corruption, including prevention,
investigation and the prosecution of offenders. States are bound by the
Convention to render specific forms of mutual legal assistance in gathering
and transferring evidence for use in court in order to extradite offenders.
States are also required to undertake measures to support the tracing, freezing,
seizure and confiscation of proceeds of corruption.

Asset recovery. In a major breakthrough, States agreed on asset recovery,
which is explicitly referred to as a fundamental principle of the Convention.
This is a particularly important issue for many developing countries where
high-level corruption has plundered the national wealth and where resources
are badly needed for reconstruction and the rehabilitation of society under
new government. Reaching agreement on this chapter of the Convention
involved intensive negotiation, as the needs of States seeking such illicit
assets had to be reconciled with the legal and procedural safeguards of the
States whose assistance was sought. Several provisions specify how
cooperation and assistance are to be rendered. In particular, in the case of
embezzlement of public funds, the confiscated property is to be returned to the
State requesting it; in the case of proceeds of any other offence covered by the
Convention, the property is to be returned providing proof of ownership or
recognition of the damage caused to a requesting State; in all other cases,
priority consideration is to be given to the return of confiscated property to the
requesting State, to the return of such property to the prior legitimate owners
or to compensation of the victims. Effective provisions on asset recovery are
to support the efforts of States to redress the worst effects of corruption while,
at the same time, sending a message to corrupt officials that there is no place
to hide their illicit assets.

Implementation mechanisms. Since the adoption of the Convention by the
General Assembly, States have developed legislative and administrative
measures and ratified the Convention. When 30 instruments of ratification
have been deposited with the Secretary-General, the Convention will enter
into force. To promote and review the implementation of the Convention, a
Conference of the States Parties to the Convention is established. The
Conference will meet regularly and serve as a forum for reviewing the
implementation by States parties and facilitating activities required by the
Convention.



United Nations Convention against Transnational Organized
Crime

The United Nations Convention against Transnational Organized Crime,
adopted by the General Assembly in its resolution 55/25 of 15 November 2000
and opened for signature in Palermo, Italy, from 12 to 15 December 2000,
even though it is aimed mainly at the fight against organized crime, includes
several provisions related to the phenomenon of corruption. In particular, the
Convention foresees the criminalization of the corruption of public officials;
the adoption of such measures as may be necessary to establish as a criminal
offence the participation as an accomplice in such an offence; the liability
(criminal, civil or administrative) of legal persons corrupting public officials;
the provisions of measures to prevent, detect and punish the corruption of
public officials; and the promotion of the concept of “integrity” of public
officials as well as the provision of adequate independence to competent
authorities in the prevention, detection and punishment of the corruption of
public officials. The Convention strengthens its provisions by stating that the
offence of corruption is to be established, inter alia, independently of the
transnational nature or the involvement of an organized criminal group.

In particular, each State party to the Organized Crime Convention is required
to adopt such legislative and other measures as may be necessary to establish
as criminal offences, when committed intentionally: (a) the promise, offering
or giving to a public official, directly or indirectly, of an undue advantage, for
the official himself or herself or another person or entity, in order that the
official act or refrain from acting in the exercise of his or her official duties;
and (b) the solicitation or acceptance by a public official, directly or
indirectly, of an undue advantage, for the official himself or herself or another
person or entity, in order that the official act or refrain from acting in the
exercise of his or her official duties. In addition, each State party is to
consider criminalizing the conduct described above involving a foreign public
official or an international civil servant, as well as criminalizing other forms
of corruption.

The Organized Crime Convention introduces and promotes the concept of
integrity of public officials and obligates each State party to take measures to
ensure effective action by its authorities in the prevention, detection and
punishment of corruption of public officials, including providing such
authorities with adequate independence to deter the exertion of inappropriate
influence on their actions (article 9).

In connection with confiscation and seizure, the Organized Crime Convention
requires States parties to adopt, to the greatest extent possible within their
domestic legal systems, such measures as may be necessary to enable
confiscation of: (a) proceeds of crime derived from offences covered by the
Convention or property the value of which corresponds to that of such
proceeds; and (b) property, equipment or other instrumentalities used in or



destined for use in offences covered by the Convention. For this purpose, each
State party is to empower its courts or other competent authorities to order
that bank, financial or commercial records be made available or be seized.
States parties are obligated not to decline to act on the ground of bank secrecy
(article 12).

The provisions of the Organized Crime Convention dealing with extradition
and mutual legal assistance are similar to provisions already in place in many
regional or bilateral agreements. The major significance of these provisions is
that a large number of States are expected to ratify the Convention, making
legal assistance and extradition available much more widely than is currently
the case. These provisions are intended to set minimum standards only. States
may go further in bilateral or regional arrangements and are in fact
encouraged to do so.

Under article 16, extradition from another State party may be sought for the
specific offences established by the Convention independently of the
involvement of an organized criminal group, given that the offence itself is
punishable by the domestic laws of both States. Where extradition is refused
solely on the ground that the person concerned is a national of the requested
State party, the requested State party must, at the request of the State party
secking extradition, submit the case without undue delay to its competent
authorities for the purpose of prosecution (article 16, para. 10). States parties
may not refuse a request for extradition on the sole ground that the offence is
also considered to involve fiscal matters (article 16, para. 15).

Pursuant to article 18, States parties are to provide one another the widest
measure of mutual legal assistance for investigations, prosecutions or judicial
proceedings in relation to offences covered by the Organized Crime
Convention. The provisions of this article can be used to obtain statements or
other evidence, conduct searches or seizures, serve judicial documents,
examine objects or sites, obtain original documents or certified copies,
identify or trace proceeds of crime or other property, obtain bank, corporate or
other relevant records, facilitate the voluntary appearance of persons in the
requesting State party or obtain any other form of assistance permitted by the
laws of the required State party (article 18, para. 3). Since the range of
assistance available is generally consistent with many existing agreements on
legal assistance, the provisions of the Convention are of major significance in
that they extend mutual legal assistance to a much greater number of States
than was previously the case. According to article 18, paragraph 8, of the
Convention, States parties to the Convention may not decline to render such
mutual legal assistance on the ground of bank secrecy.

In addition, the Organized Crime Convention also provides the general basis
for conducting joint investigations (article 19), cooperation in special
investigative procedures such as electronic surveillance (article 20) and law
enforcement cooperation (article 27). The development of domestic training
programmes (article 29) and the provision of technical assistance to other
States in training matters (article 30) are also encouraged.



United Nation Declaration against Corruption and Bribery in
International Commercial Transactions

In its resolution 51/191 of 16 December 1996, the General Assembly adopted
the United Nations Declaration against Corruption and Bribery in
International Commercial Transactions, annexed to that resolution. In the
same resolution, the Assembly requested the Economic and Social Council
and its subsidiary bodies, in particular the Commission on Crime Prevention
and Criminal Justice: to examine ways to further the implementation of the
Declaration, so as to promote the criminalization of corruption and bribery in
international commercial transactions; to keep the issue of corruption and
bribery in international commercial transactions under regular review; and to
promote the effective implementation of the resolution. In the Declaration, the
Assembly recognized the need to promote social responsibility and
appropriate standards of ethics on the part of private and public corporations,
including transnational corporations, and individuals engaged in international
commercial transactions, inter alia, through observance of the laws and
regulations of the countries in which they conduct business, taking into
account the impact of their activities on economic and social development and
environmental protection.

International Code of Conduct for Public Officials

In its resolution 51/59 of 12 December 1996, entitled “Action against
corruption”, the General Assembly adopted the International Code of Conduct
for Public Officials, annexed to that resolution, and recommended it to
Member States as a tool to guide their efforts against corruption. The
International Code of Conduct includes general principles for the professional
conduct of public officials, as well as principles concerning the prevention of
conflicts of interest, the disclosure of assets, the acceptance of gifts, the
handling of confidential information and involvement in political activity.

African Union Convention on Preventing and Combating
Corruption

The African Union encouraged the participation of civil society in the
development of a draft convention on corruption. The Draft African Union
Convention on Preventing and Combating Corruption was approved by the
Ministerial Conference on the Draft African Union Convention on Preventing
and Combating Corruption, held in Addis Ababa on 18 and 19 September
2002.

The Convention was adopted by the Heads of State and Government of the
African Union in Maputo on 11 July 2003. The Convention contains
provisions that should guarantee access to information and the participation of
civil society and the media in the monitoring process. Also noteworthy is an
article in the Convention that seeks to ban the use of funds acquired through



illicit and corrupt practices to finance political parties. There is also an article
that requires States parties to the Convention to adopt legislative measures to
facilitate the repatriation of the proceeds of corruption.

Civil Law Convention on Corruption

The Civil Law Convention on Corruption represents the first attempt to define
common international rules in the field of civil law and corruption. It aims at
requiring each party to the Convention to provide for in its internal law
effective remedies for persons who have suffered damage as a result of
corruption, in order to enable them to defend their rights and interests,
including the possibility of obtaining compensation for damage.

The Convention requires each party to provide in its internal law for the right
to bring civil action in corruption cases. It should be noted that, under the
Convention, damages must not be limited to any standard payment but must
be determined according to the loss sustained in the particular case. This
excludes punitive damages; however, parties whose domestic law provides for
punitive damages are not required to exclude their application. The extent of
the compensation is to be granted by the court, which can provide for the
compensation of material damages, loss of profits and non-pecuniary loss. In
order to obtain compensation, the plaintiff has to prove the occurrence of the
damage, whether the defendant acted with intent or negligently and the causal
link between the corrupt behaviour and the damage. The main achievement in
this context lies in the usually reduced evidentiary requirements necessary in
civil proceedings. As far as unlawful and culpable behaviour on the part of the
defendant are concerned, it should be indicated that those who directly and
knowingly participate in the corruption are primarily liable for the damage,
including the giver and the recipient of the bribe, as well as those who incited
or aided the corruption or failed to take the appropriate steps, in the light of
the responsibilities that lie with them, to prevent corruption.

The Convention also deals with the issue of state responsibility for acts of
corruption by public officials. However, the Convention does not indicate the
conditions for the liability of a State party but leaves each party free to
determine in its internal law the conditions under which the party would be
liable.

The wvalidity of contracts is also addressed. According to the respective
provision each party is to provide in its internal law for any contract or clause
of a contract providing for corruption to be null and void. Furthermore, each
party is to provide in its internal law for the possibility for all parties to a
contract whose consent has been undermined by an act of corruption to be
able to apply to the court for the contract to be declared void, notwithstanding
their right to claim for damages.

The Convention also aims at protecting the interests of whistle-blowers by
obliging States parties to take the necessary measures to protect employees



who report in good faith and on the basis of reasonable grounds their
suspicions on corrupt practices from being victimized.

Finally, the Convention also addresses international cooperation. Under the
Convention, the parties are required to cooperate effectively in matters
relating to civil proceedings in cases of corruption, especially concerning the
service of documents, obtaining evidence abroad, jurisdiction and recognition
and enforcement of foreign judgements and litigation costs, in accordance
with the provisions of relevant international instruments on international
cooperation in civil and commercial matters to which they are parties, as well
as with their internal law.

Criminal Law Convention on Corruption

In November 1998, the Committee of Ministers of the Council of Europe
adopted the Criminal Law Convention on Corruption and decided to open it
for signature on 27 January 1999 by the member States of the Council of
Europe and the non-member States that had participated in its development.

The Criminal Law Convention on Corruption is an instrument aiming at the
coordinated criminalization of a large number of corrupt practices: (a) active
and passive bribery of domestic and foreign public officials; (b) active and
passive bribery of national and foreign parliamentarians and of members of
international parliamentary assemblies; (c) active and passive bribery in the
private sector; (d) active and passive bribery of officials of international
organizations; (e) active and passive bribery of domestic, foreign and
international judges and officials of international courts; (f) active and passive
trading in influence; (g) money-laundering of proceeds from corruption
offences; and (h) accounting offences (invoices, accounting documents etc.)
connected with corruption offences. In addition, it is foreseen that each party
shall adopt such legislative and other measures as may be necessary to
establish as criminal offences under its domestic law aiding or abetting the
commission of any of the criminal offences established in accordance with the
Convention.

States parties are required to provide for effective, proportionate and
dissuasive sanctions and measures, including, when committed by natural
persons, penalties involving deprivation of liberty that can lead to extradition.
Legal persons will also be liable for the criminal offences of active bribery,
trading in influence and money-laundering established in accordance with the
Convention, committed for their benefit, and will be subject to effective
criminal or non-criminal sanctions, including monetary sanctions.
Furthermore, the Convention contains provisions concerning the setting up of
specialized anti-corruption bodies, protection of persons collaborating with
investigating or prosecuting authorities and gathering of evidence and
confiscation of proceeds.

The Convention also provides for enhanced international cooperation (mutual
assistance, extradition and the provision of information) in the investigation



and prosecution of corruption offences. In connection with mutual assistance,
it foresees that parties will create special designated central authorities to deal
with requests in a prompt manner. While mutual assistance may be refused if
the request undermines the fundamental interests, national sovereignty,
national security or ordre public of the requested party, it may not be invoked
on the grounds of bank secrecy.

Model Code of Conduct for Public Officials

On 11 May 2000, the Committee of Ministers of the Council of Europe
adopted a recommendation on codes of conduct for public officials, which
includes, in its appendix, the Model Code of Conduct for Public Officials. The
Code gives suggestions on how to deal with real situations frequently
confronting public officials, such as gifts, use of public resources and dealing
with former public officials. The Code stresses the importance of the integrity
of public officials and the accountability of hierarchical superiors. It
comprises three objectives: to specify the standards of integrity and conduct to
be observed by public officials; to help them meet those standards; and to
inform the public of the conduct it is entitled to expect of public officials.
Furthermore, it contains a series of general principles addressing, for example,
the conflict of interests, incompatible outside activities, how to react when
confronted with problems such as offers of undue advantages, especially gifts,
susceptibility to the influence of others, misuse of official position, use of
official information and public resources for private purposes and the rules to
follow when leaving the public service, especially in relations with former
public officials.

Agreement Establishing the Group of States against
Corruption

On 1 May 1999, the Committee of Ministers of the Council of Europe (the
representatives of Belgium, Bulgaria, Cyprus, Estonia, Finland, France,
Germany, Greece, Iceland, Ireland, Lithuania, Luxembourg, Romania,
Slovakia, Slovenia, Spain and Sweden) adopted resolution (99) 5, establishing
the Group of States against Corruption (GRECO).! The aim of GRECO is to
improve its members’ capacity to fight corruption by monitoring their
undertakings in this field, including their observance of the Twenty Guiding
Principles for the Fight against Corruption and implementation of the

I The following States are members of GRECO: Albania, Armenia, Azerbaijan,
Bosnia and Herzegovina, Croatia, Czech Republic, Denmark, Georgia, Hungary,
Latvia, Malta, Netherlands, Norway, Poland, Portugal, Republic of Moldova,
Serbia and Montenegro, the former Yugoslav Republic of Macedonia, United
Kingdom of Great Britain and Northern Ireland and United States of America.



international legal instruments adopted in pursuit of the Programme of Action
against Corruption.?

Ad hoc teams of experts are appointed to evaluate each member in each
evaluation round. Evaluation teams examine replies to questionnaires, request
and examine additional information to be submitted either orally or in writing,
visit member States for the purpose of seeking additional information of
relevance to the evaluation and prepare draft evaluation reports for discussion
and adoption at the plenary sessions.

Twenty Guiding Principles for the Fight against Corruption

In its resolution (97) 24 of November 1997, the Committee of Ministers of the
Council of Europe adopted the Twenty Guiding Principles for the Fight
against Corruption, which had been drafted by the Multidisciplinary Group on
Corruption.? The Principles represent the fundamental directives that member
States are called upon to implement in their efforts against corruption at the
national and international levels.

The Principles, which have been developed on the basis of the recognition that
the fight against corruption must be multidisciplinary, include different
elements such as: (a) raising public awareness and promoting ethical
behaviour; (b) ensuring a coordinated criminalization of national and
international corruption; (c) guaranteeing the appropriate independence and
autonomy of those in charge of the prevention, investigation, prosecution and
adjudication of corruption offences; (d) taking appropriate measures for the
seizure and deprivation of the proceeds of corruption offences, as well as for
preventing legal persons from being used to shield corruption offences; and
(e) limiting immunity from investigation, prosecution or adjudication of
corruption offences to the degree necessary in a democratic society.

In addition, the Committee of Ministers agreed on other measures, such as:
(a) promoting the specialization of persons or bodies in charge of fighting
corruption and providing them with appropriate means and training to perform
their task; (b) denying tax deductibility for bribes or other expenses linked to
corruption offences; (c) adopting codes of conduct both for public officials
and for elected representatives; (d) promoting transparency within the public
administration, particularly through the adoption of appropriate auditing
procedures to the activities of public administration and the public sector, as
well as of appropriately transparent procedures for public procurement;
(e) guaranteeing that the media have freedom to receive and impart
information on corruption matters; (f) ensuring that civil law takes into
account the need to fight corruption and, in particular, provides for effective

2 The Programme of Action against Corruption, drafted by the Multidisciplinary
Group on Corruption, was adopted by the Committee of Ministers in 1996.

3 The Multidisciplinary Group on Corruption was set up as a result of the nineteenth
Conference of the European Ministers of Justice, held in Malta in 1994.



remedies for those whose rights and interests are affected by corruption; and
(g) ensuring that in every aspect of the fight against corruption, the possible
connections with organized crime and money-laundering are taken into
account.

Council of the European Union framework decision on
combating corruption in the private sector

On 22 July 2003, the Council of the European Union adopted a framework
decision directed at combating corruption in the private sector. In the
framework decision, breach of duty is considered to cover, as a minimum, any
disloyal behaviour constituting a breach of a statutory duty or, as the case may
be, a breach of professional regulations or instructions, which apply within the
business of a person who, in any capacity, directs or works for a private sector
entity. Member States are required to take the necessary measures to ensure
that the intentional conduct of active or passive corruption, carried out in the
course of business activities, constitutes a criminal offence. Moreover,
member States are to take the necessary measures to criminalize the
instigating, aiding and abetting of active or passive private sector corruption.

The framework decision also addresses issues pertaining to the liability of
legal persons and jurisdiction.

Convention on the Fight against Corruption involving
Officials of the European Communities or Officials of
Member States of the European Union

The Convention on the Fight against Corruption involving Officials of the
European Communities or Officials of Member States of the European Union
was developed to ensure that all corrupt conduct involving Community
officials or member States’ officials is criminalized. Before the Convention
had been drawn up, the criminal law in most member States did not apply to
officials of other member States, even if it took place in their own territory or
at the instigation of one of their own nationals. As the situation became
increasingly intolerable, the Council decided to develop a free-standing
international legal instrument addressing all corrupt conduct involving
Community officials or member States’ officials. The Convention draws
extensively from agreements reached already in the context of a protocol
directed at acts of corruption involving national or Community officials and
damaging or likely to damage the European Communities’ financial interest. It
sanctions active and passive corruption of Community officials and national
officials, as well as the participation and instigation of such acts.

In order to broaden and strengthen the scope of the anti-corruption measures
introduced by the Convention, it requires that each member State’s criminal
law be adjusted to accommodate certain offences committed by individuals
occupying specific posts in the Community institutions. A principle of

10



assimilation is introduced whereby member States will be bound to apply to
members of the Community institutions the same descriptions of corruption
offences as apply to individuals occupying similar posts within their own
institutions. For the rest, the Convention is a copy of the above-mentioned
protocol, the sole difference being that it is applicable to all forms of
corruption of Community and national officials.

Convention on the protection of the European Communities’
financial interests

The Convention on the protection of the European Communities’ financial
interests constitutes the first agreement under the provisions on police and
judicial cooperation in criminal matters of the Treaty on European Union.

It aims to protect the European Communities’ financial interests by calling for
the criminal prosecution of fraudulent conduct injuring those interests.
Fraudulent acts are defined as all acts affecting the European Communities’
financial interests, including any intentional act or omission relating to: (a) the
use or presentation of false, incorrect or incomplete statements or documents,
which has as its effect the misappropriation or wrongful retention of funds
from the general budget of the European Communities or budgets managed by,
or on behalf of, the European Communities; (b) non-disclosure of information
in violation of a specific obligation, with the same effect; and (c) the
misapplication of such funds for purposes other than those for which they
were originally granted. Included are also revenue-related incidents such as:
(a) the use or presentation of false, incorrect or incomplete statements or
documents, which has as its effect the illegal diminution of the resources of
the general budget of the European Communities or budgets managed by, or
on behalf of, the European Communities; (b) non-disclosure of information in
violation of a specific obligation, with the same effect; and (c) misapplication
of a legally obtained benefit, with the same effect.

Member States are obliged to establish jurisdiction over these offences when:
(a) fraud, participation in fraud or attempted fraud affecting the European
Communities’ financial interests is committed in whole or in part within its
territory, including fraud for which the benefit was obtained in that territory;
(b) a person within its territory knowingly assists or induces the commission
of such fraud within the territory of any other State; and (c) the offender is a
national of the member State concerned, provided that the law of that member
State may require the conduct to be punishable also in the country where it
occurred. Furthermore the Convention establishes the criminal liability of
heads of businesses and covers the issues of extradition and prosecution, as
well as cooperation.
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Protocol to the Convention on the protection of the European
Communities’ financial interests

The Protocol to the Convention on the protection of the FEuropean
Communities’ financial interests was developed as an additional instrument to
complement the Convention and to reinforce the protection of the
Communities’ financial interests. The Protocol is aimed primarily at acts of
corruption that involve national and Community officials and that damage, or
are likely to damage, the European Communities’ financial interests.

In order to ensure a broad and homogenous application of its substantive
provisions, the Protocol is applicable to Community officials, national
officials and officials of another member State. It covers passive and active
corruption actually or potentially damaging the Communities’ financial
interests, as well as acts of participating or instigating such behaviour.

As far as jurisdiction is concerned, the Protocol establishes a series of criteria
conferring jurisdiction on a member State to prosecute and try cases involving
the offences covered by the Protocol if: (a) the offence is committed in whole
or in part within its territory; (b) the offender is one of its nationals or one of
its officials; (c) where the offence is committed against a national of the
member State, being an official as defined by the Protocol, or member of a
Community institution; and (d) the offender is a Community official working
for a Community institution or a body set up in accordance with the Treaties
establishing the European Communities that has its headquarters in the
member State concerned.

Second Protocol to the Convention on the protection of the
European Communities’ financial interests

The Second Protocol to the Convention on the protection of the European
Communities’ financial interests is directed in particular at the liability of
legal persons, the laundering and the confiscation of the proceeds of
corruption and the cooperation between the member States and the
Commission of the European Communities for the purpose of protecting the
European Communities’ financial interests and protecting personal data
related thereto.

According to the Second Protocol, legal persons shall be made liable for
fraud, active corruption and money-laundering committed for their benefit by
any person, acting either individually or as part of an organ of the legal
person, who has a leading position within the legal person, based on (a) a
power of representation of the legal person, (b) an authority to take decisions
on behalf of the legal person or (c) an authority to exercise control within the
legal person, as well as for involvement as accessories or instigators in such
fraud, active corruption or money-laundering or the attempted commission of
such fraud.
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In addition, member States must take the necessary measures to ensure that a
legal person can be held liable where the lack of supervision or control by a
person referred to above has made possible the commission of a fraud or an
act of active corruption or money-laundering for the benefit of that legal
person by a person under its authority. The sanctions foreseen under national
law are to include criminal or non-criminal fines and may include other
sanctions such as: (a) exclusion from entitlement to public benefits or aid;
(b) temporary or permanent disqualification from the practice of commercial
activities; (c) placing under judicial supervision; and (d) a judicial winding-up
order.

Furthermore, member States must take the necessary measures to enable the
seizure and, without prejudice to the rights of bona fide third parties, the
confiscation or removal of the instruments and proceeds of fraud, active and
passive corruption and money-laundering, or property the value of which
corresponds to such proceeds. Any instruments, proceeds or other property
seized or confiscated are to be dealt with by the member State in accordance
with its national law.

Economic Community of West African States Protocol on the
Fight against Corruption

At the twenty-fifth Summit of Heads of State and Government of the
Economic Community of West African States (ECOWAS), the Protocol on the
Fight against Corruption was adopted with the objective of strengthening
effective mechanisms to prevent, suppress and eradicate corruption in each of
the States parties. States parties expressed their determination to intensify and
revitalize the cooperation between them, with a view to enhancing the
effectiveness of anti-corruption measures. More specifically, the Protocol
obliges States parties: to adopt the necessary legislative measures to
criminalize active and passive bribery in the public and private sectors, illicit
enrichment, false accounting, as well as acts of aiding and abetting corrupt
practices, and the laundering of the proceeds of corruption; to ensure the
protection of victims; and to provide each other with judicial and law
enforcement cooperation. Furthermore, the Protocol calls upon States parties
to harmonize their national anti-corruption laws, to adopt effective preventive
measures against corruption and to introduce proportionate and dissuasive
sanctions.

Economic Community of West African States Protocol
relating to the Mechanism for Conflict Prevention,
Management, Resolution, Peacekeeping and Security

The Accra Declaration on Collaborating against Corruption emerged from a
conference of ECOWAS ministers of justice held in Accra in May 2001, the
theme of which was “Collaborating against corruption: toward effective
strategies and mechanisms”. The revised Treaty of the Economic Community
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of West African States, signed in Cotonou on 24 July 1993, and the provisions
of the Protocol relating to the Mechanism for Conflict Prevention,
Management, Resolution, Peacekeeping and Security, signed in Lomé on
10 December 1999, give a mandate to ECOWAS member States to eradicate
corruption within their territories. ECOWAS member States, noting the
limitations of the existing protocols, rules, regulations and norms against
corruption within their territories and ECOWAS in general, expressed their
determination to confront corruption collectively. The conference called for
the harmonization of the laws of member States in a protocol including
extradition, financial disclosure and judicial processes and for collaboration
between public, private and non-state actors, including a free and responsible
media.

Inter-American Convention against Corruption

The Inter-American Convention against Corruption was adopted by the
Organization of American States on 29 March 1996. It addresses measures to
prevent and control corruption. For this purpose, it obliges member States to
take the necessary action: (a) to promote and strengthen the development of
mechanisms needed to prevent, detect, punish and eradicate corruption; and
(b) to promote, facilitate and regulate cooperation among the States parties to
ensure the effectiveness of measures and actions to prevent, detect, punish and
eradicate corruption in the performance of public functions and acts of
corruption specifically related to such performance.

The Convention defines as acts of corruption the following types of
behaviour: (a) the solicitation or acceptance, by a government official or a
person who performs public functions, of any article of monetary value or
other benefit in exchange for any act or omission in the performance of his
public functions; (b) the offering or granting, to a government official or a
person who performs public functions, of any article of monetary value or
other benefit in exchange for any act or omission in the performance of his
public functions; (c) any act or omission in the discharge of his duties by a
government official or a person who performs public functions for the purpose
of illicitly obtaining benefits for himself or for a third party; (d) the fraudulent
use or concealment of property derived from any of the acts referred to above;
and (e) participation, as a principal, co-principal, instigator, accomplice or
accessory after the fact or in any other manner, in the commission or
attempted commission of, or in any collaboration or conspiracy to commit,
any of the acts referred to above.# The Convention also covers transnational

4 For the purpose of its application, the Convention defines the term “public
function” as any temporary or permanent, paid or honorary activity, performed by a
natural person in the name of the State or in the service of the State or its
institutions, at any level of its hierarchy. “Public official” is defined as any official
or employee of the State or its agencies, including those who have been selected,
appointed, or elected to perform activities or functions in the name of the State or
in the service of the State, at any level of its hierarchy. “Property” means assets of
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bribery and illicit enrichment, even though it does not establish an obligation
for criminalization. However, any State party that decides not to follow the
recommendation of the Convention shall, as far as its laws permit, provide
assistance and cooperation with respect to those offences. Transnational
bribery is defined as the offering or granting, directly or indirectly, by its
nationals, persons having their habitual residence in its territory and
businesses domiciled there, to a government official of another State, of any
article of monetary value or other benefit, such as a gift, favour, promise or
advantage, in connection with any economic or commercial transaction in
exchange for any act or omission in the performance of that official’s public
functions. Illicit enrichment is described as the significant increase in the
assets of a government official that he cannot reasonably explain in relation to
his lawful earnings during the performance of his functions.

As far as preventive action against corruption is concerned, States parties
agreed to consider the applicability of measures within their own institutional
systems to create, maintain and strengthen: (a) standards of conduct for the
correct, honourable and proper fulfilment of public functions; (b) mechanisms
to enforce those standards of conduct; (c) instruction to government personnel
to ensure proper understanding of their responsibilities and the ethical rules
governing their activities; (d) systems for registering the income, assets and
liabilities of persons who perform public functions in certain posts as
specified by law; (e) systems of government hiring and procurement of goods
and services that ensure the openness, equity and efficiency of such systems;
(f) government revenue collection and control systems that deter corruption;
(g) laws that deny favourable tax treatment for any individual or corporation
for expenditure made in violation of the anti-corruption laws of States parties;
(h) systems for protecting public servants and private citizens who, in good
faith, report acts of corruption; (i) oversight bodies, with a view to
implementing modern mechanisms for preventing, detecting, punishing and
eradicating corrupt acts; (j) deterrents to the bribery of domestic and foreign
government officials, such as mechanisms to ensure that publicly held
companies and other types of associations maintain books and records that
accurately reflect the acquisition and disposition of assets and have sufficient
internal accounting controls to enable their officers to detect corrupt acts;
(k) mechanisms to encourage participation by civil society and non-
governmental organizations in efforts to prevent corruption; and (1) the study
of further preventive measures that take into account the relationship between
equitable compensation and probity in public service.

Furthermore, the Convention addresses the issue of jurisdiction over offences
established in accordance with it and the issues of extradition and mutual legal
assistance. In particular, the Convention obliges States parties to provide the
broadest assistance possible with regard to measures of assistance in the

any kind, whether movable or immovable, tangible or intangible, and any
document or legal instrument demonstrating, purporting to demonstrate or relating
to ownership or other rights pertaining to such assets.
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identification, tracing, freezing, seizure and forfeiture of property or proceeds
obtained, derived from or used in the commission of offences established in
accordance with it. Finally, the Convention states that States parties, when
requested to provide assistance, shall not invoke bank secrecy as a basis for
refusal. At the same time, each requesting State is obligated not to use any
information received that is protected by bank secrecy for any purpose other
than the proceeding for which that information was requested, unless
authorized.

Convention on Combating Bribery of Foreign Public Officials
in International Business Transactions

The Convention on Combating Bribery of Foreign Public Officials in
International Business Transactions was signed on 17 December 1997 and
entered into force on 15 February 1999. The main purpose of the Convention
is to provide a framework for criminalizing corruption in international
business transactions. States parties to the Convention undertake to punish
those accused of bribing officials of foreign countries, including officials in
States that are not parties to the Convention, for the purpose of obtaining or
retaining international business. The Convention seeks to ensure a functional
equivalence among the measures taken by States parties to sanction bribery of
foreign public officials, without requiring uniformity or changes in
fundamental principles of a party’s legal system. International bribery is
defined as the intentional offer, promise or giving of any undue pecuniary or
other advantage, whether directly or through intermediaries, to a foreign
public official, for that official or for a third party, in order that the official act
or refrain from acting in relation to the performance of official duties, in order
to obtain or retain business or other improper advantage in the conduct of
international business.

In addition, the Convention addresses the issues of the criminal liability of
legal persons, the effectiveness of the criminal and civil sanctions, jurisdiction
for the offences established under the Convention, confiscation of the
proceeds of corruption and bribery and the provision of mutual legal
assistance. With regard to the enforcement of the offences established, the
Convention recognizes the fundamental nature of national regimes of
prosecutorial discretion. However, it specifies that investigation and
prosecution of the bribery shall not be influenced by considerations of
national economic interest, the potential effect upon relations with another
State or the identity of the natural or legal persons involved. Although the
primary scope of the Convention is the criminalization of bribery of foreign
public officials, it also contains provisions related to money-laundering and
falsified accounts. In this regard, the Convention requires States parties to
make bribery of foreign public officials a predicate offence to money-
laundering, given that bribery as such is a predicate to money-laundering. In
connection with falsified accounts, the Convention obligates States parties to
take the necessary measures to prohibit the establishment of off-the-books
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accounts and similar practices used to bribe foreign public officials or to hide
such bribery.

Within the framework of the Organization for Economic Cooperation and
Development (OECD) Working Group on Bribery in International Business
Transactions and pursuant to the Convention, a rigorous procedure for self-
evaluation and mutual evaluation was adopted to ensure compliance with the
Convention. The Working Group monitors implementation of the Convention,
dividing it in two phases. In April 1999, the Working Group began phase 1,
the principal objective of which was to evaluate whether the legal texts
through which participants implemented the Convention met the standard set
by the Convention. The purpose of phase 2 was to study the structures put in
place to enforce the laws and rules implementing the Convention and to assess
their application in practice. For each country, the Working Group adopted a
report, including an evaluation, which was made available to the public after
the OECD meeting at the ministerial level. Phase 1 of the country report was
followed by all 35 of the States that had ratified the Convention except
Slovenia. Phase 2 was followed by only 12 States: Bulgaria, Canada, Finland,
France, Germany, Iceland, Italy, Luxembourg, Mexico, Norway, Republic of
Korea and United States of America.

Revised Recommendation of the Council of the Organization
for Economic Cooperation and Development on Combating
Bribery in International Business Transactions

The Recommendation on Bribery in International Business Transactions was
adopted in 1994. In early 1997, the OECD Working Group on Bribery
reviewed the Recommendation and issued a revised version, which was
adopted by the Council of the Organization for Economic Cooperation and
Development on 23 May 1997. The Revised Recommendation brings together
analytical work on anti-corruption measures and commitments undertaken
over the previous three years to combat bribery in international business
transactions. As the expression of a common political position, it is an
important vehicle to encourage action by OECD member States. It includes
provisions concerning monitoring and other follow-up procedures designed to
promote their implementation.

The Revised Recommendation invites member States to take effective
measures to deter, prevent and combat international bribery in a number of
areas. In particular, it obligates States to take steps in the areas of:
criminalization of bribery of foreign public officials; accounting, banking,
financial and other provisions, in order to ensure that adequate records are
kept and made available for inspection and investigation; and public subsidies,
licences, government procurement contracts or other public advantages, so
that advantages could be denied as a sanction for bribery in appropriate cases.
It also urges prompt implementation of the Recommendation on the Tax
Deductibility of Bribes of Foreign Public Officials, adopted on 11 April 1996;
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and it incorporates proposals contained in the Recommendation concerning
Anti-corruption Proposals for Bilateral Aid Procurement, endorsed by the
High-Level Meeting of the Development Assistance Committee on 7 May
1996, addressing them to all OECD member States.

Southern African Development Community Protocol against
Corruption

At any level, it has always been a fact of life that borders are porous no matter
how well patrolled and, in the case of Southern Africa, well guarded by
electric fences. Wars and strife in Southern Africa have also presented
opportunities to all manner of smugglers and criminal organizations. These
range from bribing customs officials at border posts and harbours to
compromising immigration officers and anyone else in between. The
seriousness of the problems resulted in the Southern African Development
Community (SADC) passing the Protocol against Corruption, which obligates
SADC member States to pass relevant legislation as a priority.

The SADC Protocol against Corruption was adopted at the Summit of the
SADC Heads of State and Government held in Blantyre, Malawi, in August
2001. It was the first subregional anti-corruption treaty in Africa. The Protocol
followed in the wake of the 1996 Inter-American Convention against
Corruption, the 1997 Convention on the Fight against Corruption involving
Officials of the European Communities or Officials of Member States of the
European Union and the 1997 OECD Convention on Combating Bribery of
Foreign Public Officials in International Business Transactions, from which it
derives inspiration, thus adding an African perspective to the globalization of
the fight against corruption.

A leading non-governmental organization in Southern Africa, the Human
Rights Trust of Southern Africa (SAHRIT), coordinated the lobbying of the
Governments of the SADC member States to support the Protocol. The
Protocol has been described by SAHRIT as having a threefold purpose: (a) to
promote the development of anti-corruption mechanisms at the national level;
(b) to promote cooperation in the fight against corruption by States parties;
and (c¢) to harmonize national anti-corruption legislation in SADC member
States.

The Protocol provides a range of preventive mechanisms, which include the
following: development of a code of conduct for public officials; transparency
in public procurement of goods and services; easy access to public
information; protection of whistle-blowers; establishment of anti-corruption
agencies; development of systems of accountability and controls; participation
of the media and civil society; and use of public education and awareness as a

5 Phil Matsheza, “SADC Protocol against Corruption: making it work”, paper
presented at the 10th International Anti-Corruption Conference, Prague,
7-11 October 2001.
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way to introduce zero tolerance for corruption. In addition, the Protocol
addresses the issue of proceeds of crime by allowing for their confiscation and
seizure, thereby making it more difficult to benefit from proceeds of
corruption. It makes corruption or any of the offences related to it extraditable
offences, so that it is difficult for criminals to use one of the SADC member
States as a safe haven. The Protocol can be used as a legal basis for extradition
in the absence of a bilateral treaty on extradition. The Protocol also provides
for judicial cooperation and legal assistance among States parties. This is
important, as corruption often involves more than one country.®

In article 7 of the Protocol, States parties undertake, to the extent possible, to
develop and harmonize their policies and domestic legislation for the
attainment of the purpose of the Protocol. Each State party is required to adopt
the necessary legislative or other measures to establish as criminal offences
under its domestic law the acts of corruption described in article 3.

South Africa, for example, published the Prevention of Corruption Bill just
eight months after the adoption of the Protocol.” The Bill has been described
as forming part of a carefully designed legislative response to the increasing
waves of internal and transnational commercial and property-related crimes
that have struck South Africa in the past 10 years.® Other laws promulgated as
part of a package aimed at combating national and international crime
included the Prevention of Organised Crime Act, 1998 (Act No. 121 of 1998)
and the Financial Intelligence Centre Act, 2001 (Act No. 38 of 2001). The
latter statute enjoins banks and financial institutions to report suspicious
transactions, as well as cash deposits in excess of 10,000 rand, with a view to
detecting and combating money-laundering.

Article 10 of the Protocol obliges States parties to assist each other to the
fullest extent by processing requests from authorities that, in conformity with
their domestic law, have the power to investigate or prosecute the acts of
corruption described in the Protocol and to obtain evidence and take other
necessary action to facilitate legal proceedings and measures regarding the
investigation or prosecution of acts of corruption. States parties are required to
provide each other with the widest measure of mutual technical cooperation
on the most effective ways and means of preventing, detecting, investigating
and punishing acts of corruption.

6 Phil Matsheza, “SADC Protocol against Corruption: making it work”, paper
presented at the 10th International Anti-Corruption Conference, Prague,
7-11 October 2001.

7 Explanatory summary of the Bill [B19-2002] (South Africa, Government Gazette,
No. 23336, 18 April 2002).

8 R. Palmer, “Amended national report for South Africa: fighting international and
national corruption by means of the criminal law”, paper presented at the

XVI Congress of the International Academy of Comparative Law, Brisbane,
Australia, 14-20 July 2002.
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II. Relevant texts of international legal instruments

A. General Assembly resolution 58/4: United Nations
Convention against Corruption®

United Nations Convention against Corruption

The General Assembly,

Recalling its resolution 55/61 of 4 December 2000, in which it
established an ad hoc committee for the negotiation of an effective
international legal instrument against corruption, and requested the Secretary-
General to convene an intergovernmental open-ended expert group to examine
and prepare draft terms of reference for the negotiation of such an instrument,
and its resolution 55/188 of 20 December 2000, in which it invited the
intergovernmental open-ended expert group to be convened pursuant to
resolution 55/61 to examine the question of illegally transferred funds and the
return of such funds to the countries of origin,

Recalling also its resolutions 56/186 of 21 December 2001 and 57/244 of
20 December 2002 on preventing and combating corrupt practices and transfer
of funds of illicit origin and returning such funds to the countries of origin,

Recalling further its resolution 56/260 of 31 January 2002, in which it
requested the Ad Hoc Committee for the Negotiation of a Convention against
Corruption to complete its work by the end of 2003,

Recalling its resolution 57/169 of 18 December 2002, in which it
accepted with appreciation the offer made by the Government of Mexico to
host a high-level political conference for the purpose of signing the
convention, and requested the Secretary-General to schedule the conference
for a period of three days before the end of 2003,

Recalling also Economic and Social Council resolution 2001/13 of
24 July 2001, entitled “Strengthening international cooperation in preventing
and combating the transfer of funds of illicit origin, derived from acts of
corruption, including the laundering of funds, and in returning such funds”,

Expressing its appreciation to the Government of Argentina for hosting
the informal preparatory meeting of the Ad Hoc Committee for the
Negotiation of a Convention against Corruption in Buenos Aires in December
2001,

9 As at 10 January 2005 the Convention had been signed by 116 States and ratified
by 15: Algeria, Benin, El Salvador, Kenya, Madagascar, Mauritius, Mexico,
Namibia, Nigeria, Peru, Romania, Sierra Leone, South Africa, Sri Lanka and,
Uganda. The Convention shall enter into force on the ninetieth day after the date of
deposit of the thirtieth instrument of ratification, acceptance, approval or
accession.
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Recalling the Monterrey Consensus,'© adopted by the International
Conference on Financing for Development, held in Monterrey, Mexico, from
18 to 22 March 2002, in which it was underlined that fighting corruption at all
levels was a priority,

Recalling also the Johannesburg Declaration on Sustainable
Development,!! adopted by the World Summit on Sustainable Development,
held in Johannesburg, South Africa, from 26 August to 4 September 2002, in
particular its paragraph 19, in which corruption was declared a threat to the
sustainable development of people,

Concerned about the seriousness of problems and threats posed by
corruption to the stability and security of societies, undermining the
institutions and values of democracy, ethical values and justice and
jeopardizing sustainable development and the rule of law,

1. Takes note of the report of the Ad Hoc Committee for the
Negotiation of a Convention against Corruption,!2? which carried out its work
at the headquarters of the United Nations Office on Drugs and Crime in
Vienna, in which the Ad Hoc Committee submitted the final text of the draft
United Nations Convention against Corruption to the General Assembly for its
consideration and action, and commends the Ad Hoc Committee for its work;

2. Adopts the United Nations Convention against Corruption annexed
to the present resolution, and opens it for signature at the High-level Political
Signing Conference to be held in Merida, Mexico, from 9 to 11 December
2003, in accordance with resolution 57/169;

3. Urges all States and competent regional economic integration
organizations to sign and ratify the United Nations Convention against
Corruption as soon as possible in order to ensure its rapid entry into force;

4.  Decides that, until the Conference of the States Parties to the
Convention established pursuant to the United Nations Convention against
Corruption decides otherwise, the account referred to in article 62 of the
Convention will be operated within the United Nations Crime Prevention and
Criminal Justice Fund, and encourages Member States to begin making
adequate voluntary contributions to the above-mentioned account for the
provision to developing countries and countries with economies in transition
of the technical assistance that they might require to prepare for ratification
and implementation of the Convention;

10 Report of the International Conference on Financing for Development, Monterrey,
Mexico, 18-22 March 2002 (United Nations publication, Sales No. E.02.11.A.7),
chap. I, resolution 1, annex.

11 Report of the World Summit on Sustainable Development, Johannesburg, South
Africa, 26 August-4 September 2002 (United Nations publication, Sales
No. E.03.11.A.1 and corrigendum), chap. I, resolution 1, annex.

12 A/58/422 and Add.1.
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5. Also decides that the Ad Hoc Committee for the Negotiation of a
Convention against Corruption will complete its tasks arising from the
negotiation of the United Nations Convention against Corruption by holding a
meeting well before the convening of the first session of the Conference of the
States Parties to the Convention in order to prepare the draft text of the rules
of procedure for the Conference of the States Parties and of other rules
described in article 63 of the Convention, which will be submitted to the
Conference of the States Parties at its first session for consideration;

6.  Requests the Conference of the States Parties to the Convention to
address the criminalization of bribery of officials of public international
organizations, including the United Nations, and related issues, taking into
account questions of privileges and immunities, as well as of jurisdiction and
the role of international organizations, by, inter alia, making recommendations
regarding appropriate action in that regard;

7.  Decides that, in order to raise awareness of corruption and of the
role of the Convention in combating and preventing it, 9 December should be
designated International Anti-Corruption Day;

8.  Requests the Secretary-General to designate the United Nations
Office on Drugs and Crime to serve as the secretariat for and under the
direction of the Conference of the States Parties to the Convention;

9.  Also requests the Secretary-General to provide the United Nations
Office on Drugs and Crime with the resources necessary to enable it to
promote in an effective manner the rapid entry into force of the United
Nations Convention against Corruption and to discharge the functions of
secretariat of the Conference of the States Parties to the Convention, and to
support the Ad Hoc Committee in its work pursuant to paragraph 5 above;

10.  Further requests the Secretary-General to prepare a comprehensive
report on the High-level Political Signing Conference to be held in Merida,
Mexico, in accordance with resolution 57/169, for submission to the General
Assembly at its fifty-ninth session.

Annex

United Nations Convention against Corruption

Preamble
The States Parties to this Convention,

Concerned about the seriousness of problems and threats posed by
corruption to the stability and security of societies, undermining the
institutions and values of democracy, ethical values and justice and
jeopardizing sustainable development and the rule of law,
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Concerned also about the links between corruption and other forms of
crime, in particular organized crime and economic crime, including money-
laundering,

Concerned further about cases of corruption that involve vast quantities
of assets, which may constitute a substantial proportion of the resources of
States, and that threaten the political stability and sustainable development of
those States,

Convinced that corruption is no longer a local matter but a transnational
phenomenon that affects all societies and economies, making international
cooperation to prevent and control it essential,

Convinced also that a comprehensive and multidisciplinary approach is
required to prevent and combat corruption effectively,

Convinced further that the availability of technical assistance can play an
important role in enhancing the ability of States, including by strengthening
capacity and by institution-building, to prevent and combat corruption
effectively,

Convinced that the illicit acquisition of personal wealth can be
particularly damaging to democratic institutions, national economies and the
rule of law,

Determined to prevent, detect and deter in a more effective manner
international transfers of illicitly acquired assets and to strengthen
international cooperation in asset recovery,

Acknowledging the fundamental principles of due process of law in
criminal proceedings and in civil or administrative proceedings to adjudicate
property rights,

Bearing in mind that the prevention and eradication of corruption is a
responsibility of all States and that they must cooperate with one another, with
the support and involvement of individuals and groups outside the public
sector, such as civil society, non-governmental organizations and community-
based organizations, if their efforts in this area are to be effective,

Bearing also in mind the principles of proper management of public
affairs and public property, fairness, responsibility and equality before the law
and the need to safeguard integrity and to foster a culture of rejection of
corruption,

Commending the work of the Commission on Crime Prevention and
Criminal Justice and the United Nations Office on Drugs and Crime in
preventing and combating corruption,

Recalling the work carried out by other international and regional
organizations in this field, including the activities of the African Union, the
Council of Europe, the Customs Cooperation Council (also known as the
World Customs Organization), the European Union, the League of Arab
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States, the Organisation for Economic Cooperation and Development and the
Organization of American States,

Taking note with appreciation of multilateral instruments to prevent and
combat corruption, including, inter alia, the Inter-American Convention
against Corruption, adopted by the Organization of American States on
29 March 1996,13 the Convention on the Fight against Corruption involving
Officials of the European Communities or Officials of Member States of the
European Union, adopted by the Council of the European Union on 26 May
1997,14 the Convention on Combating Bribery of Foreign Public Officials in
International Business Transactions, adopted by the Organisation for
Economic Cooperation and Development on 21 November 1997,15 the
Criminal Law Convention on Corruption, adopted by the Committee of
Ministers of the Council of Europe on 27 January 1999,16 the Civil Law
Convention on Corruption, adopted by the Committee of Ministers of the
Council of Europe on 4 November 1999,17 and the African Union Convention
on Preventing and Combating Corruption, adopted by the Heads of State and
Government of the African Union on 12 July 2003,

Welcoming the entry into force on 29 September 2003 of the United
Nations Convention against Transnational Organized Crime,!8

Have agreed as follows:

Chapter 1
General provisions

Article 1
Statement of purpose
The purposes of this Convention are:

(a) To promote and strengthen measures to prevent and combat
corruption more efficiently and effectively;

(b) To promote, facilitate and support international cooperation and
technical assistance in the prevention of and fight against corruption,
including in asset recovery;

(c) To promote integrity, accountability and proper management of
public affairs and public property.

13 See E/1996/99.
14 Official Journal of the European Communities, C 195, 25 June 1997.

15 See Corruption and Integrity Improvement Initiatives in Developing Countries
(United Nations publication, Sales No. E.98.111.B.18).

16 Council of Europe, European Treaty Series, No. 173.
17 Tbid., No. 174.
18 General Assembly resolution 55/25, annex I.
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Article 2
Use of terms

For the purposes of this Convention:

(a) “Public official” shall mean: (i) any person holding a legislative,
executive, administrative or judicial office of a State Party, whether appointed
or elected, whether permanent or temporary, whether paid or unpaid,
irrespective of that person’s seniority; (ii) any other person who performs a
public function, including for a public agency or public enterprise, or provides
a public service, as defined in the domestic law of the State Party and as
applied in the pertinent area of law of that State Party; (iii) any other person
defined as a “public official” in the domestic law of a State Party. However,
for the purpose of some specific measures contained in chapter II of this
Convention, “public official” may mean any person who performs a public
function or provides a public service as defined in the domestic law of the
State Party and as applied in the pertinent area of law of that State Party;

(b) “Foreign public official” shall mean any person holding a
legislative, executive, administrative or judicial office of a foreign country,
whether appointed or elected; and any person exercising a public function for
a foreign country, including for a public agency or public enterprise;

(c) “Official of a public international organization” shall mean an
international civil servant or any person who is authorized by such an
organization to act on behalf of that organization;

(d) “Property” shall mean assets of every kind, whether corporeal or
incorporeal, movable or immovable, tangible or intangible, and legal
documents or instruments evidencing title to or interest in such assets;

(e) “Proceeds of crime” shall mean any property derived from or
obtained, directly or indirectly, through the commission of an offence;

(f) “Freezing” or “seizure” shall mean temporarily prohibiting the
transfer, conversion, disposition or movement of property or temporarily
assuming custody or control of property on the basis of an order issued by a
court or other competent authority;

(g) “Confiscation”, which includes forfeiture where applicable, shall
mean the permanent deprivation of property by order of a court or other
competent authority;

(h) “Predicate offence” shall mean any offence as a result of which
proceeds have been generated that may become the subject of an offence as
defined in article 23 of this Convention;

(1) “Controlled delivery” shall mean the technique of allowing illicit or
suspect consignments to pass out of, through or into the territory of one or
more States, with the knowledge and under the supervision of their competent
authorities, with a view to the investigation of an offence and the
identification of persons involved in the commission of the offence.
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Article 3
Scope of application

1. This Convention shall apply, in accordance with its terms, to the
prevention, investigation and prosecution of corruption and to the freezing,
seizure, confiscation and return of the proceeds of offences established in
accordance with this Convention.

2. For the purposes of implementing this Convention, it shall not be
necessary, except as otherwise stated herein, for the offences set forth in it to
result in damage or harm to state property.

Article 4
Protection of sovereignty

1. States Parties shall carry out their obligations under this
Convention in a manner consistent with the principles of sovereign equality
and territorial integrity of States and that of non-intervention in the domestic
affairs of other States.

2. Nothing in this Convention shall entitle a State Party to undertake
in the territory of another State the exercise of jurisdiction and performance of
functions that are reserved exclusively for the authorities of that other State by
its domestic law.

Chapter I1
Preventive measures

Article 5
Preventive anti-corruption policies and practices

1. Each State Party shall, in accordance with the fundamental
principles of its legal system, develop and implement or maintain effective,
coordinated anti-corruption policies that promote the participation of society
and reflect the principles of the rule of law, proper management of public
affairs and public property, integrity, transparency and accountability.

2. Each State Party shall endeavour to establish and promote effective
practices aimed at the prevention of corruption.

3. Each State Party shall endeavour to periodically evaluate relevant
legal instruments and administrative measures with a view to determining
their adequacy to prevent and fight corruption.

4.  States Parties shall, as appropriate and in accordance with the
fundamental principles of their legal system, collaborate with each other and
with relevant international and regional organizations in promoting and
developing the measures referred to in this article. That collaboration may
include participation in international programmes and projects aimed at the
prevention of corruption.
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Article 6
Preventive anti-corruption body or bodies

1. Each State Party shall, in accordance with the fundamental
principles of its legal system, ensure the existence of a body or bodies, as
appropriate, that prevent corruption by such means as:

(a) Implementing the policies referred to in article 5 of this Convention
and, where appropriate, overseeing and coordinating the implementation of
those policies;

(b) Increasing and disseminating knowledge about the prevention of
corruption.

2. Each State Party shall grant the body or bodies referred to in
paragraph 1 of this article the necessary independence, in accordance with the
fundamental principles of its legal system, to enable the body or bodies to
carry out its or their functions effectively and free from any undue influence.
The necessary material resources and specialized staff, as well as the training
that such staff may require to carry out their functions, should be provided.

3. Each State Party shall inform the Secretary-General of the United
Nations of the name and address of the authority or authorities that may assist
other States Parties in developing and implementing specific measures for the
prevention of corruption.

Article 7
Public sector

1. Each State Party shall, where appropriate and in accordance with
the fundamental principles of its legal system, endeavour to adopt, maintain
and strengthen systems for the recruitment, hiring, retention, promotion and
retirement of civil servants and, where appropriate, other non-elected public
officials:

(a) That are based on principles of efficiency, transparency and
objective criteria such as merit, equity and aptitude;

(b) That include adequate procedures for the selection and training of
individuals for public positions considered especially vulnerable to corruption
and the rotation, where appropriate, of such individuals to other positions;

(c) That promote adequate remuneration and equitable pay scales,
taking into account the level of economic development of the State Party;

(d) That promote education and training programmes to enable them to
meet the requirements for the correct, honourable and proper performance of
public functions and that provide them with specialized and appropriate
training to enhance their awareness of the risks of corruption inherent in the
performance of their functions. Such programmes may make reference to
codes or standards of conduct in applicable areas.
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2. Each State Party shall also consider adopting appropriate legislative
and administrative measures, consistent with the objectives of this Convention
and in accordance with the fundamental principles of its domestic law, to
prescribe criteria concerning candidature for and election to public office.

3. Each State Party shall also consider taking appropriate legislative
and administrative measures, consistent with the objectives of this Convention
and in accordance with the fundamental principles of its domestic law, to
enhance transparency in the funding of candidatures for elected public office
and, where applicable, the funding of political parties.

4. Each State Party shall, in accordance with the fundamental
principles of its domestic law, endeavour to adopt, maintain and strengthen
systems that promote transparency and prevent conflicts of interest.

Article 8
Codes of conduct for public officials

1. In order to fight corruption, each State Party shall promote, inter
alia, integrity, honesty and responsibility among its public officials, in
accordance with the fundamental principles of its legal system.

2. In particular, each State Party shall endeavour to apply, within its
own institutional and legal systems, codes or standards of conduct for the
correct, honourable and proper performance of public functions.

3.  For the purposes of implementing the provisions of this article,
each State Party shall, where appropriate and in accordance with the
fundamental principles of its legal system, take note of the relevant initiatives
of regional, interregional and multilateral organizations, such as the
International Code of Conduct for Public Officials contained in the annex to
General Assembly resolution 51/59 of 12 December 1996.

4. Each State Party shall also consider, in accordance with the
fundamental principles of its domestic law, establishing measures and systems
to facilitate the reporting by public officials of acts of corruption to appro-
priate authorities, when such acts come to their notice in the performance of
their functions.

5. Each State Party shall endeavour, where appropriate and in
accordance with the fundamental principles of its domestic law, to establish
measures and systems requiring public officials to make declarations to appro-
priate authorities regarding, inter alia, their outside activities, employment,
investments, assets and substantial gifts or benefits from which a conflict of
interest may result with respect to their functions as public officials.

6. Each State Party shall consider taking, in accordance with the
fundamental principles of its domestic law, disciplinary or other measures
against public officials who violate the codes or standards established in
accordance with this article.
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Article 9
Public procurement and management of public finances

1. Each State Party shall, in accordance with the fundamental
principles of its legal system, take the necessary steps to establish appropriate
systems of procurement, based on transparency, competition and objective
criteria in decision making, that are effective, inter alia, in preventing
corruption. Such systems, which may take into account appropriate threshold
values in their application, shall address, inter alia:

(a) The public distribution of information relating to procurement
procedures and contracts, including information on invitations to tender and
relevant or pertinent information on the award of contracts, allowing potential
tenderers sufficient time to prepare and submit their tenders;

(b) The establishment, in advance, of conditions for participation,
including selection and award criteria and tendering rules, and their
publication;

(c) The use of objective and predetermined criteria for public
procurement decisions, in order to facilitate the subsequent verification of the
correct application of the rules or procedures;

(d) An effective system of domestic review, including an effective
system of appeal, to ensure legal recourse and remedies in the event that the
rules or procedures established pursuant to this paragraph are not followed;

(e) Where appropriate, measures to regulate matters regarding
personnel responsible for procurement, such as declaration of interest in
particular public procurements, screening procedures and training
requirements.

2. Each State Party shall, in accordance with the fundamental
principles of its legal system, take appropriate measures to promote
transparency and accountability in the management of public finances. Such
measures shall encompass, inter alia:

(a) Procedures for the adoption of the national budget;
(b) Timely reporting on revenue and expenditure;

(¢) A system of accounting and auditing standards and related
oversight;

(d) Effective and efficient systems of risk management and internal
control; and

(e) Where appropriate, corrective action in the case of failure to
comply with the requirements established in this paragraph.

2. Each State Party shall take such civil and administrative measures
as may be necessary, in accordance with the fundamental principles of its
domestic law, to preserve the integrity of accounting books, records, financial
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statements or other documents related to public expenditure and revenue and
to prevent the falsification of such documents.

Article 10
Public reporting

Taking into account the need to combat corruption, each State Party
shall, in accordance with the fundamental principles of its domestic law, take
such measures as may be necessary to enhance transparency in its public
administration, including with regard to its organization, functioning and
decision-making processes, where appropriate. Such measures may include,
inter alia:

(a) Adopting procedures or regulations allowing members of the
general public to obtain, where appropriate, information on the organization,
functioning and decision-making processes of its public administration and,
with due regard for the protection of privacy and personal data, on decisions
and legal acts that concern members of the public;

(b) Simplifying administrative procedures, where appropriate, in order
to facilitate public access to the competent decision-making authorities; and

(c) Publishing information, which may include periodic reports on the
risks of corruption in its public administration.

Article 11
Measures relating to the judiciary and prosecution services

1. Bearing in mind the independence of the judiciary and its crucial
role in combating corruption, each State Party shall, in accordance with the
fundamental principles of its legal system and without prejudice to judicial
independence, take measures to strengthen integrity and to prevent
opportunities for corruption among members of the judiciary. Such measures
may include rules with respect to the conduct of members of the judiciary.

2.  Measures to the same effect as those taken pursuant to paragraph 1
of this article may be introduced and applied within the prosecution service in
those States Parties where it does not form part of the judiciary but enjoys
independence similar to that of the judicial service.

Article 12
Private sector

1. Each State Party shall take measures, in accordance with the
fundamental principles of its domestic law, to prevent corruption involving the
private sector, enhance accounting and auditing standards in the private sector
and, where appropriate, provide effective, proportionate and dissuasive civil,
administrative or criminal penalties for failure to comply with such measures.

2.  Measures to achieve these ends may include, inter alia:
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(a) Promoting cooperation between law enforcement agencies and
relevant private entities;

(b) Promoting the development of standards and procedures designed
to safeguard the integrity of relevant private entities, including codes of
conduct for the correct, honourable and proper performance of the activities of
business and all relevant professions and the prevention of conflicts of
interest, and for the promotion of the use of good commercial practices among
businesses and in the contractual relations of businesses with the State;

(c) Promoting transparency among private entities, including, where
appropriate, measures regarding the identity of legal and natural persons
involved in the establishment and management of corporate entities;

(d) Preventing the misuse of procedures regulating private entities,
including procedures regarding subsidies and licences granted by public
authorities for commercial activities;

(e) Preventing conflicts of interest by imposing restrictions, as
appropriate and for a reasonable period of time, on the professional activities
of former public officials or on the employment of public officials by the
private sector after their resignation or retirement, where such activities or
employment relate directly to the functions held or supervised by those public
officials during their tenure;

(f) Ensuring that private enterprises, taking into account their structure
and size, have sufficient internal auditing controls to assist in preventing and
detecting acts of corruption and that the accounts and required financial
statements of such private enterprises are subject to appropriate auditing and
certification procedures.

3. In order to prevent corruption, each State Party shall take such
measures as may be necessary, in accordance with its domestic laws and
regulations regarding the maintenance of books and records, financial
statement disclosures and accounting and auditing standards, to prohibit the
following acts carried out for the purpose of committing any of the offences
established in accordance with this Convention:

(a) The establishment of off-the-books accounts;

(b) The making of off-the-books or inadequately identified
transactions;

(c¢) The recording of non-existent expenditure;
(d) The entry of liabilities with incorrect identification of their objects;
(e) The use of false documents; and

(f) The intentional destruction of bookkeeping documents earlier than
foreseen by the law.
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4. Each State Party shall disallow the tax deductibility of expenses
that constitute bribes, the latter being one of the constituent elements of the
offences established in accordance with articles 15 and 16 of this Convention
and, where appropriate, other expenses incurred in furtherance of corrupt
conduct.

Article 13
Participation of society

1. Each State Party shall take appropriate measures, within its means
and in accordance with fundamental principles of its domestic law, to promote
the active participation of individuals and groups outside the public sector,
such as civil society, non-governmental organizations and community-based
organizations, in the prevention of and the fight against corruption and to raise
public awareness regarding the existence, causes and gravity of and the threat
posed by corruption. This participation should be strengthened by such
measures as:

(a) Enhancing the transparency of and promoting the contribution of
the public to decision-making processes;

(b) Ensuring that the public has effective access to information;

(¢) Undertaking public information activities that contribute to non-
tolerance of corruption, as well as public education programmes, including
school and university curricula;

(d) Respecting, promoting and protecting the freedom to seek, receive,
publish and disseminate information concerning corruption. That freedom may
be subject to certain restrictions, but these shall only be such as are provided
for by law and are necessary:

(1) For respect of the rights or reputations of others;

(i) For the protection of national security or ordre public or of public
health or morals.

2. Each State Party shall take appropriate measures to ensure that the
relevant anti-corruption bodies referred to in this Convention are known to the
public and shall provide access to such bodies, where appropriate, for the
reporting, including anonymously, of any incidents that may be considered to
constitute an offence established in accordance with this Convention.

Article 14
Measures to prevent money-laundering

1. Each State Party shall:

(a) Institute a comprehensive domestic regulatory and supervisory
regime for banks and non-bank financial institutions, including natural or
legal persons that provide formal or informal services for the transmission of
money or value and, where appropriate, other bodies particularly susceptible
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to money-laundering, within its competence, in order to deter and detect all
forms of money-laundering, which regime shall emphasize requirements for
customer and, where appropriate, beneficial owner identification, record-
keeping and the reporting of suspicious transactions;

(b) Without prejudice to article 46 of this Convention, ensure that
administrative, regulatory, law enforcement and other authorities dedicated to
combating money-laundering (including, where appropriate under domestic
law, judicial authorities) have the ability to cooperate and exchange
information at the national and international levels within the conditions
prescribed by its domestic law and, to that end, shall consider the
establishment of a financial intelligence unit to serve as a national centre for
the collection, analysis and dissemination of information regarding potential
money-laundering.

2.  States Parties shall consider implementing feasible measures to
detect and monitor the movement of cash and appropriate negotiable
instruments across their borders, subject to safeguards to ensure proper use of
information and without impeding in any way the movement of legitimate
capital. Such measures may include a requirement that individuals and
businesses report the cross-border transfer of substantial quantities of cash and
appropriate negotiable instruments.

3. States Parties shall consider implementing appropriate and feasible
measures to require financial institutions, including money remitters:

(a) To include on forms for the electronic transfer of funds and related
messages accurate and meaningful information on the originator;

(b) To maintain such information throughout the payment chain; and

(¢) To apply enhanced scrutiny to transfers of funds that do not contain
complete information on the originator.

4. In establishing a domestic regulatory and supervisory regime under
the terms of this article, and without prejudice to any other article of this
Convention, States Parties are called upon to use as a guideline the relevant
initiatives of regional, interregional and multilateral organizations against
money-laundering.

5.  States Parties shall endeavour to develop and promote global,
regional, subregional and bilateral cooperation among judicial, law
enforcement and financial regulatory authorities in order to combat money-
laundering.
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Chapter III
Criminalization and law enforcement

Article 15
Bribery of national public officials

Each State Party shall adopt such legislative and other measures as may
be necessary to establish as criminal offences, when committed intentionally:

(a) The promise, offering or giving, to a public official, directly or
indirectly, of an undue advantage, for the official himself or herself or another
person or entity, in order that the official act or refrain from acting in the
exercise of his or her official duties;

(b) The solicitation or acceptance by a public official, directly or
indirectly, of an undue advantage, for the official himself or herself or another
person or entity, in order that the official act or refrain from acting in the
exercise of his or her official duties.

Article 16
Bribery of foreign public officials and officials of
public international organizations

1. Each State Party shall adopt such legislative and other measures as
may be necessary to establish as a criminal offence, when committed
intentionally, the promise, offering or giving to a foreign public official or an
official of a public international organization, directly or indirectly, of an
undue advantage, for the official himself or herself or another person or entity,
in order that the official act or refrain from acting in the exercise of his or her
official duties, in order to obtain or retain business or other undue advantage
in relation to the conduct of international business.

2. Each State Party shall consider adopting such legislative and other
measures as may be necessary to establish as a criminal offence, when
committed intentionally, the solicitation or acceptance by a foreign public
official or an official of a public international organization, directly or
indirectly, of an undue advantage, for the official himself or herself or another
person or entity, in order that the official act or refrain from acting in the
exercise of his or her official duties.

Article 17
Embezzlement, misappropriation or other diversion

of property by a public official

Each State Party shall adopt such legislative and other measures as may
be necessary to establish as criminal offences, when committed intentionally,
the embezzlement, misappropriation or other diversion by a public official for
his or her benefit or for the benefit of another person or entity, of any
property, public or private funds or securities or any other thing of value
entrusted to the public official by virtue of his or her position.
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Article 18
Trading in influence

Each State Party shall consider adopting such legislative and other
measures as may be necessary to establish as criminal offences, when
committed intentionally:

(a) The promise, offering or giving to a public official or any other
person, directly or indirectly, of an undue advantage in order that the public
official or the person abuse his or her real or supposed influence with a view
to obtaining from an administration or public authority of the State Party an
undue advantage for the original instigator of the act or for any other person;

(b) The solicitation or acceptance by a public official or any other
person, directly or indirectly, of an undue advantage for himself or herself or
for another person in order that the public official or the person abuse his or
her real or supposed influence with a view to obtaining from an administration
or public authority of the State Party an undue advantage.

Article 19
Abuse of functions

Each State Party shall consider adopting such legislative and other
measures as may be necessary to establish as a criminal offence, when
committed intentionally, the abuse of functions or position, that is, the
performance of or failure to perform an act, in violation of laws, by a public
official in the discharge of his or her functions, for the purpose of obtaining an
undue advantage for himself or herself or for another person or entity.

Article 20
Illicit enrichment

Subject to its constitution and the fundamental principles of its legal
system, each State Party shall consider adopting such legislative and other
measures as may be necessary to establish as a criminal offence, when
committed intentionally, illicit enrichment, that is, a significant increase in the
assets of a public official that he or she cannot reasonably explain in relation
to his or her lawful income.

Article 21
Bribery in the private sector

Each State Party shall consider adopting such legislative and other
measures as may be necessary to establish as criminal offences, when
committed intentionally in the course of economic, financial or commercial
activities:

(a) The promise, offering or giving, directly or indirectly, of an undue
advantage to any person who directs or works, in any capacity, for a private
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sector entity, for the person himself or herself or for another person, in order
that he or she, in breach of his or her duties, act or refrain from acting;

(b) The solicitation or acceptance, directly or indirectly, of an undue
advantage by any person who directs or works, in any capacity, for a private
sector entity, for the person himself or herself or for another person, in order
that he or she, in breach of his or her duties, act or refrain from acting.

Article 22
Embezzlement of property in the private sector

Each State Party shall consider adopting such legislative and other
measures as may be necessary to establish as a criminal offence, when
committed intentionally in the course of economic, financial or commercial
activities, embezzlement by a person who directs or works, in any capacity, in
a private sector entity of any property, private funds or securities or any other
thing of value entrusted to him or her by virtue of his or her position.

Article 23
Laundering of proceeds of crime

1. Each State Party shall adopt, in accordance with fundamental
principles of its domestic law, such legislative and other measures as may be
necessary to establish as criminal offences, when committed intentionally:

(a) (1) The conversion or transfer of property, knowing that such property
is the proceeds of crime, for the purpose of concealing or disguising the
illicit origin of the property or of helping any person who is involved in
the commission of the predicate offence to evade the legal consequences
of his or her action;

(ii) The concealment or disguise of the true nature, source, location,
disposition, movement or ownership of or rights with respect to property,
knowing that such property is the proceeds of crime;

(b) Subject to the basic concepts of its legal system:

(i) The acquisition, possession or use of property, knowing, at the time
of receipt, that such property is the proceeds of crime;

(i1) Participation in, association with or conspiracy to commit, attempts
to commit and aiding, abetting, facilitating and counselling the
commission of any of the offences established in accordance with this
article.

2. For purposes of implementing or applying paragraph 1 of this
article:

(a) Each State Party shall seek to apply paragraph 1 of this article to
the widest range of predicate offences;
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(b) Each State Party shall include as predicate offences at a minimum a
comprehensive range of criminal offences established in accordance with this
Convention;

(¢) For the purposes of subparagraph (b) above, predicate offences
shall include offences committed both within and outside the jurisdiction of
the State Party in question. However, offences committed outside the
jurisdiction of a State Party shall constitute predicate offences only when the
relevant conduct is a criminal offence under the domestic law of the State
where it is committed and would be a criminal offence under the domestic law
of the State Party implementing or applying this article had it been committed
there;

(d) Each State Party shall furnish copies of its laws that give effect to
this article and of any subsequent changes to such laws or a description
thereof to the Secretary-General of the United Nations;

(e) Ifrequired by fundamental principles of the domestic law of a State
Party, it may be provided that the offences set forth in paragraph 1 of this
article do not apply to the persons who committed the predicate offence.

Article 24
Concealment

Without prejudice to the provisions of article 23 of this Convention, each
State Party shall consider adopting such legislative and other measures as may
be necessary to establish as a criminal offence, when committed intentionally
after the commission of any of the offences established in accordance with
this Convention without having participated in such offences, the concealment
or continued retention of property when the person involved knows that such
property is the result of any of the offences established in accordance with this
Convention.

Article 25
Obstruction of justice

Each State Party shall adopt such legislative and other measures as may
be necessary to establish as criminal offences, when committed intentionally:

(a) The use of physical force, threats or intimidation or the promise,
offering or giving of an undue advantage to induce false testimony or to
interfere in the giving of testimony or the production of evidence in a
proceeding in relation to the commission of offences established in accordance
with this Convention;

(b) The use of physical force, threats or intimidation to interfere with
the exercise of official duties by a justice or law enforcement official in
relation to the commission of offences established in accordance with this
Convention. Nothing in this subparagraph shall prejudice the right of States
Parties to have legislation that protects other categories of public official.
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Article 26
Liability of legal persons

1. Each State Party shall adopt such measures as may be necessary,
consistent with its legal principles, to establish the liability of legal persons
for participation in the offences established in accordance with this
Convention.

2. Subject to the legal principles of the State Party, the liability of
legal persons may be criminal, civil or administrative.

3. Such liability shall be without prejudice to the criminal liability of
the natural persons who have committed the offences.

4.  Each State Party shall, in particular, ensure that legal persons held
liable in accordance with this article are subject to effective, proportionate and
dissuasive criminal or non-criminal sanctions, including monetary sanctions.

Article 27
Participation and attempt

1. Each State Party shall adopt such legislative and other measures as
may be necessary to establish as a criminal offence, in accordance with its
domestic law, participation in any capacity such as an accomplice, assistant or
instigator in an offence established in accordance with this Convention.

2. Each State Party may adopt such legislative and other measures as
may be necessary to establish as a criminal offence, in accordance with its
domestic law, any attempt to commit an offence established in accordance
with this Convention.

3. Each State Party may adopt such legislative and other measures as
may be necessary to establish as a criminal offence, in accordance with its
domestic law, the preparation for an offence established in accordance with
this Convention.

Article 28
Knowledge, intent and purpose as elements of an offence

Knowledge, intent or purpose required as an element of an offence
established in accordance with this Convention may be inferred from objective
factual circumstances.

Article 29
Statute of limitations

Each State Party shall, where appropriate, establish under its domestic
law a long statute of limitations period in which to commence proceedings for
any offence established in accordance with this Convention and establish a
longer statute of limitations period or provide for the suspension of the statute
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of limitations where the alleged offender has evaded the administration of
justice.

Article 30
Prosecution, adjudication and sanctions

1. Each State Party shall make the commission of an offence
established in accordance with this Convention liable to sanctions that take
into account the gravity of that offence.

2. Each State Party shall take such measures as may be necessary to
establish or maintain, in accordance with its legal system and constitutional
principles, an appropriate balance between any immunities or jurisdictional
privileges accorded to its public officials for the performance of their
functions and the possibility, when necessary, of effectively investigating,
prosecuting and adjudicating offences established in accordance with this
Convention.

3. Each State Party shall endeavour to ensure that any discretionary
legal powers under its domestic law relating to the prosecution of persons for
offences established in accordance with this Convention are exercised to
maximize the effectiveness of law enforcement measures in respect of those
offences and with due regard to the need to deter the commission of such
offences.

4. In the case of offences established in accordance with this
Convention, each State Party shall take appropriate measures, in accordance
with its domestic law and with due regard to the rights of the defence, to seek
to ensure that conditions imposed in connection with decisions on release
pending trial or appeal take into consideration the need to ensure the presence
of the defendant at subsequent criminal proceedings.

5.  Each State Party shall take into account the gravity of the offences
concerned when considering the eventuality of early release or parole of
persons convicted of such offences.

6. Each State Party, to the extent consistent with the fundamental
principles of its legal system, shall consider establishing procedures through
which a public official accused of an offence established in accordance with
this Convention may, where appropriate, be removed, suspended or reassigned
by the appropriate authority, bearing in mind respect for the principle of the
presumption of innocence.

7.  Where warranted by the gravity of the offence, each State Party, to
the extent consistent with the fundamental principles of its legal system, shall
consider establishing procedures for the disqualification, by court order or any
other appropriate means, for a period of time determined by its domestic law,
of persons convicted of offences established in accordance with this
Convention from:

(a) Holding public office; and
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(b) Holding office in an enterprise owned in whole or in part by the
State.

8.  Paragraph 1 of this article shall be without prejudice to the exercise
of disciplinary powers by the competent authorities against civil servants.

9.  Nothing contained in this Convention shall affect the principle that
the description of the offences established in accordance with this Convention
and of the applicable legal defences or other legal principles controlling the
lawfulness of conduct is reserved to the domestic law of a State Party and that
such offences shall be prosecuted and punished in accordance with that law.

10. States Parties shall endeavour to promote the reintegration into
society of persons convicted of offences established in accordance with this
Convention.

Article 31
Freezing, seizure and confiscation

1. Each State Party shall take, to the greatest extent possible within its
domestic legal system, such measures as may be necessary to enable
confiscation of:

(a) Proceeds of crime derived from offences established in accordance
with this Convention or property the value of which corresponds to that of
such proceeds;

(b) Property, equipment or other instrumentalities used in or destined
for use in offences established in accordance with this Convention.

2. Each State Party shall take such measures as may be necessary to
enable the identification, tracing, freezing or seizure of any item referred to in
paragraph 1 of this article for the purpose of eventual confiscation.

3. Each State Party shall adopt, in accordance with its domestic law,
such legislative and other measures as may be necessary to regulate the
administration by the competent authorities of frozen, seized or confiscated
property covered in paragraphs 1 and 2 of this article.

4. If such proceeds of crime have been transformed or converted, in
part or in full, into other property, such property shall be liable to the
measures referred to in this article instead of the proceeds.

5.  If such proceeds of crime have been intermingled with property
acquired from legitimate sources, such property shall, without prejudice to any
powers relating to freezing or seizure, be liable to confiscation up to the
assessed value of the intermingled proceeds.

6. Income or other benefits derived from such proceeds of crime, from
property into which such proceeds of crime have been transformed or
converted or from property with which such proceeds of crime have been
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intermingled shall also be liable to the measures referred to in this article, in
the same manner and to the same extent as proceeds of crime.

7.  For the purpose of this article and article 55 of this Convention,
each State Party shall empower its courts or other competent authorities to
order that bank, financial or commercial records be made available or seized.
A State Party shall not decline to act under the provisions of this paragraph on
the ground of bank secrecy.

8.  States Parties may consider the possibility of requiring that an
offender demonstrate the lawful origin of such alleged proceeds of crime or
other property liable to confiscation, to the extent that such a requirement is
consistent with the fundamental principles of their domestic law and with the
nature of judicial and other proceedings.

9. The provisions of this article shall not be so construed as to
prejudice the rights of bona fide third parties.

10. Nothing contained in this article shall affect the principle that the
measures to which it refers shall be defined and implemented in accordance
with and subject to the provisions of the domestic law of a State Party.

Article 32
Protection of witnesses, experts and victims

1. Each State Party shall take appropriate measures in accordance with
its domestic legal system and within its means to provide effective protection
from potential retaliation or intimidation for witnesses and experts who give
testimony concerning offences established in accordance with this Convention
and, as appropriate, for their relatives and other persons close to them.

2. The measures envisaged in paragraph 1 of this article may include,
inter alia, without prejudice to the rights of the defendant, including the right
to due process:

(a) Establishing procedures for the physical protection of such persons,
such as, to the extent necessary and feasible, relocating them and permitting,
where appropriate, non-disclosure or limitations on the disclosure of
information concerning the identity and whereabouts of such persons;

(b) Providing evidentiary rules to permit witnesses and experts to give
testimony in a manner that ensures the safety of such persons, such as
permitting testimony to be given through the use of communications
technology such as video or other adequate means.

3. States Parties shall consider entering into agreements or
arrangements with other States for the relocation of persons referred to in
paragraph 1 of this article.

4.  The provisions of this article shall also apply to victims insofar as
they are witnesses.
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5. Each State Party shall, subject to its domestic law, enable the views
and concerns of victims to be presented and considered at appropriate stages
of criminal proceedings against offenders in a manner not prejudicial to the
rights of the defence.

Article 33
Protection of reporting persons

Each State Party shall consider incorporating into its domestic legal
system appropriate measures to provide protection against any unjustified
treatment for any person who reports in good faith and on reasonable grounds
to the competent authorities any facts concerning offences established in
accordance with this Convention.

Article 34
Consequences of acts of corruption

With due regard to the rights of third parties acquired in good faith, each
State Party shall take measures, in accordance with the fundamental principles
of its domestic law, to address consequences of corruption. In this context,
States Parties may consider corruption a relevant factor in legal proceedings to
annul or rescind a contract, withdraw a concession or other similar instrument
or take any other remedial action.

Article 35
Compensation for damage

Each State Party shall take such measures as may be necessary, in
accordance with principles of its domestic law, to ensure that entities or
persons who have suffered damage as a result of an act of corruption have the
right to initiate legal proceedings against those responsible for that damage in
order to obtain compensation.

Article 36
Specialized authorities

Each State Party shall, in accordance with the fundamental principles of
its legal system, ensure the existence of a body or bodies or persons
specialized in combating corruption through law enforcement. Such body or
bodies or persons shall be granted the necessary independence, in accordance
with the fundamental principles of the legal system of the State Party, to be
able to carry out their functions effectively and without any undue influence.
Such persons or staff of such body or bodies should have the appropriate
training and resources to carry out their tasks.
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Article 37
Cooperation with law enforcement authorities

1. Each State Party shall take appropriate measures to encourage
persons who participate or who have participated in the commission of an
offence established in accordance with this Convention to supply information
useful to competent authorities for investigative and evidentiary purposes and
to provide factual, specific help to competent authorities that may contribute
to depriving offenders of the proceeds of crime and to recovering such
proceeds.

2. Each State Party shall consider providing for the possibility, in
appropriate cases, of mitigating punishment of an accused person who
provides substantial cooperation in the investigation or prosecution of an
offence established in accordance with this Convention.

3. Each State Party shall consider providing for the possibility, in
accordance with fundamental principles of its domestic law, of granting
immunity from prosecution to a person who provides substantial cooperation
in the investigation or prosecution of an offence established in accordance
with this Convention.

4.  Protection of such persons shall be, mutatis mutandis, as provided
for in article 32 of this Convention.

5. Where a person referred to in paragraph 1 of this article located in
one State Party can provide substantial cooperation to the competent
authorities of another State Party, the States Parties concerned may consider
entering into agreements or arrangements, in accordance with their domestic
law, concerning the potential provision by the other State Party of the
treatment set forth in paragraphs 2 and 3 of this article.

Article 38
Cooperation between national authorities

Each State Party shall take such measures as may be necessary to
encourage, in accordance with its domestic law, cooperation between, on the
one hand, its public authorities, as well as its public officials, and, on the other
hand, its authorities responsible for investigating and prosecuting criminal
offences. Such cooperation may include:

(a) Informing the latter authorities, on their own initiative, where there
are reasonable grounds to believe that any of the offences established in
accordance with articles 15, 21 and 23 of this Convention has been
committed; or

(b) Providing, upon request, to the latter authorities all necessary
information.
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Article 39
Cooperation between national authorities and the private sector

1. Each State Party shall take such measures as may be necessary to
encourage, in accordance with its domestic law, cooperation between national
investigating and prosecuting authorities and entities of the private sector, in
particular financial institutions, relating to matters involving the commission
of offences established in accordance with this Convention.

2. Each State Party shall consider encouraging its nationals and other
persons with a habitual residence in its territory to report to the national
investigating and prosecuting authorities the commission of an offence
established in accordance with this Convention.

Article 40
Bank secrecy

Each State Party shall ensure that, in the case of domestic criminal
investigations of offences established in accordance with this Convention,
there are appropriate mechanisms available within its domestic legal system to
overcome obstacles that may arise out of the application of bank secrecy laws.

Article 41
Criminal record

Each State Party may adopt such legislative or other measures as may be
necessary to take into consideration, under such terms as and for the purpose
that it deems appropriate, any previous conviction in another State of an
alleged offender for the purpose of using such information in criminal
proceedings relating to an offence established in accordance with this
Convention.

Article 42
Jurisdiction

1. Each State Party shall adopt such measures as may be necessary to
establish its jurisdiction over the offences established in accordance with this
Convention when:

(a) The offence is committed in the territory of that State Party; or

(b) The offence is committed on board a vessel that is flying the flag of
that State Party or an aircraft that is registered under the laws of that State
Party at the time that the offence is committed.

2. Subject to article 4 of this Convention, a State Party may also
establish its jurisdiction over any such offence when:

(a) The offence is committed against a national of that State Party; or

(b) The offence is committed by a national of that State Party or a
stateless person who has his or her habitual residence in its territory; or
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(c) The offence is one of those established in accordance with
article 23, paragraph 1 (b) (ii), of this Convention and is committed outside its
territory with a view to the commission of an offence established in
accordance with article 23, paragraph 1 (a) (i) or (ii) or (b) (i), of this
Convention within its territory; or

(d) The offence is committed against the State Party.

3. For the purposes of article 44 of this Convention, each State Party
shall take such measures as may be necessary to establish its jurisdiction over
the offences established in accordance with this Convention when the alleged
offender is present in its territory and it does not extradite such person solely
on the ground that he or she is one of its nationals.

4.  Each State Party may also take such measures as may be necessary
to establish its jurisdiction over the offences established in accordance with
this Convention when the alleged offender is present in its territory and it does
not extradite him or her.

5. If a State Party exercising its jurisdiction under paragraph 1 or 2 of
this article has been notified, or has otherwise learned, that any other States
Parties are conducting an investigation, prosecution or judicial proceeding in
respect of the same conduct, the competent authorities of those States Parties
shall, as appropriate, consult one another with a view to coordinating their
actions.

6.  Without prejudice to norms of general international law, this
Convention shall not exclude the exercise of any criminal jurisdiction
established by a State Party in accordance with its domestic law.

Chapter IV
International cooperation

Article 43
International cooperation

1. States Parties shall cooperate in criminal matters in accordance
with articles 44 to 50 of this Convention. Where appropriate and consistent
with their domestic legal system, States Parties shall consider assisting each
other in investigations of and proceedings in civil and administrative matters
relating to corruption.

2. In matters of international cooperation, whenever dual criminality
is considered a requirement, it shall be deemed fulfilled irrespective of
whether the laws of the requested State Party place the offence within the
same category of offence or denominate the offence by the same terminology
as the requesting State Party, if the conduct underlying the offence for which
assistance is sought is a criminal offence under the laws of both States Parties.

46



Article 44
Extradition

1. This article shall apply to the offences established in accordance
with this Convention where the person who is the subject of the request for
extradition is present in the territory of the requested State Party, provided that
the offence for which extradition is sought is punishable under the domestic
law of both the requesting State Party and the requested State Party.

2. Notwithstanding the provisions of paragraph 1 of this article, a
State Party whose law so permits may grant the extradition of a person for any
of the offences covered by this Convention that are not punishable under its
own domestic law.

3. If the request for extradition includes several separate offences, at
least one of which is extraditable under this article and some of which are not
extraditable by reason of their period of imprisonment but are related to
offences established in accordance with this Convention, the requested State
Party may apply this article also in respect of those offences.

4.  Each of the offences to which this article applies shall be deemed to
be included as an extraditable offence in any extradition treaty existing
between States Parties. States Parties undertake to include such offences as
extraditable offences in every extradition treaty to be concluded between
them. A State Party whose law so permits, in case it uses this Convention as
the basis for extradition, shall not consider any of the offences established in
accordance with this Convention to be a political offence.

5. If a State Party that makes extradition conditional on the existence
of a treaty receives a request for extradition from another State Party with
which it has no extradition treaty, it may consider this Convention the legal
basis for extradition in respect of any offence to which this article applies.

6. A State Party that makes extradition conditional on the existence of
a treaty shall:

(a) At the time of deposit of its instrument of ratification, acceptance
or approval of or accession to this Convention, inform the Secretary-General
of the United Nations whether it will take this Convention as the legal basis
for cooperation on extradition with other States Parties to this Convention;
and

(b) If it does not take this Convention as the legal basis for cooperation
on extradition, seek, where appropriate, to conclude treaties on extradition
with other States Parties to this Convention in order to implement this article.

7.  States Parties that do not make extradition conditional on the
existence of a treaty shall recognize offences to which this article applies as
extraditable offences between themselves.

8.  Extradition shall be subject to the conditions provided for by the
domestic law of the requested State Party or by applicable extradition treaties,
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including, inter alia, conditions in relation to the minimum penalty
requirement for extradition and the grounds upon which the requested State
Party may refuse extradition.

9.  States Parties shall, subject to their domestic law, endeavour to
expedite extradition procedures and to simplify evidentiary requirements
relating thereto in respect of any offence to which this article applies.

10. Subject to the provisions of its domestic law and its extradition
treaties, the requested State Party may, upon being satisfied that the
circumstances so warrant and are urgent and at the request of the requesting
State Party, take a person whose extradition is sought and who is present in its
territory into custody or take other appropriate measures to ensure his or her
presence at extradition proceedings.

11. A State Party in whose territory an alleged offender is found, if it
does not extradite such person in respect of an offence to which this article
applies solely on the ground that he or she is one of its nationals, shall, at the
request of the State Party seeking extradition, be obliged to submit the case
without undue delay to its competent authorities for the purpose of
prosecution. Those authorities shall take their decision and conduct their
proceedings in the same manner as in the case of any other offence of a grave
nature under the domestic law of that State Party. The States Parties concerned
shall cooperate with each other, in particular on procedural and evidentiary
aspects, to ensure the efficiency of such prosecution.

12. Whenever a State Party is permitted under its domestic law to
extradite or otherwise surrender one of its nationals only upon the condition
that the person will be returned to that State Party to serve the sentence
imposed as a result of the trial or proceedings for which the extradition or
surrender of the person was sought and that State Party and the State Party
seeking the extradition of the person agree with this option and other terms
that they may deem appropriate, such conditional extradition or surrender
shall be sufficient to discharge the obligation set forth in paragraph 11 of this
article.

13. If extradition, sought for purposes of enforcing a sentence, is
refused because the person sought is a national of the requested State Party,
the requested State Party shall, if its domestic law so permits and in
conformity with the requirements of such law, upon application of the
requesting State Party, consider the enforcement of the sentence imposed
under the domestic law of the requesting State Party or the remainder thereof.

14. Any person regarding whom proceedings are being carried out in
connection with any of the offences to which this article applies shall be
guaranteed fair treatment at all stages of the proceedings, including enjoyment
of all the rights and guarantees provided by the domestic law of the State
Party in the territory of which that person is present.
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15. Nothing in this Convention shall be interpreted as imposing an
obligation to extradite if the requested State Party has substantial grounds for
believing that the request has been made for the purpose of prosecuting or
punishing a person on account of that person’s sex, race, religion, nationality,
ethnic origin or political opinions or that compliance with the request would
cause prejudice to that person’s position for any one of these reasons.

16. States Parties may not refuse a request for extradition on the sole
ground that the offence is also considered to involve fiscal matters.

17. Before refusing extradition, the requested State Party shall, where
appropriate, consult with the requesting State Party to provide it with ample
opportunity to present its opinions and to provide information relevant to its
allegation.

18. States Parties shall seek to conclude bilateral and multilateral
agreements or arrangements to carry out or to enhance the effectiveness of
extradition.

Article 45
Transfer of sentenced persons

States Parties may consider entering into bilateral or multilateral
agreements or arrangements on the transfer to their territory of persons
sentenced to imprisonment or other forms of deprivation of liberty for
offences established in accordance with this Convention in order that they
may complete their sentences there.

Article 46
Mutual legal assistance

1. States Parties shall afford one another the widest measure of mutual
legal assistance in investigations, prosecutions and judicial proceedings in
relation to the offences covered by this Convention.

2. Mutual legal assistance shall be afforded to the fullest extent
possible under relevant laws, treaties, agreements and arrangements of the
requested State Party with respect to investigations, prosecutions and judicial
proceedings in relation to the offences for which a legal person may be held
liable in accordance with article 26 of this Convention in the requesting State
Party.

3. Mutual legal assistance to be afforded in accordance with this
article may be requested for any of the following purposes:

(a) Taking evidence or statements from persons;
(b) Effecting service of judicial documents;
(¢) Executing searches and seizures, and freezing;

(d) Examining objects and sites;
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(e) Providing information, evidentiary items and expert evaluations;

(f) Providing originals or certified copies of relevant documents and
records, including government, bank, financial, corporate or business records;

(g) Identifying or tracing proceeds of crime, property, instrumentalities
or other things for evidentiary purposes;

(h) Facilitating the voluntary appearance of persons in the requesting
State Party;

(1)  Any other type of assistance that is not contrary to the domestic law
of the requested State Party;

(j) Identifying, freezing and tracing proceeds of crime in accordance
with the provisions of chapter V of this Convention;

(k) The recovery of assets, in accordance with the provisions of
chapter V of this Convention.

4.  Without prejudice to domestic law, the competent authorities of a
State Party may, without prior request, transmit information relating to
criminal matters to a competent authority in another State Party where they
believe that such information could assist the authority in undertaking or
successfully concluding inquiries and criminal proceedings or could result in a
request formulated by the latter State Party pursuant to this Convention.

5. The transmission of information pursuant to paragraph 4 of this
article shall be without prejudice to inquiries and criminal proceedings in the
State of the competent authorities providing the information. The competent
authorities receiving the information shall comply with a request that said
information remain confidential, even temporarily, or with restrictions on its
use. However, this shall not prevent the receiving State Party from disclosing
in its proceedings information that is exculpatory to an accused person. In
such a case, the receiving State Party shall notify the transmitting State Party
prior to the disclosure and, if so requested, consult with the transmitting State
Party. If, in an exceptional case, advance notice is not possible, the receiving
State Party shall inform the transmitting State Party of the disclosure without
delay.

6.  The provisions of this article shall not affect the obligations under
any other treaty, bilateral or multilateral, that governs or will govern, in whole
or in part, mutual legal assistance.

7. Paragraphs 9 to 29 of this article shall apply to requests made
pursuant to this article if the States Parties in question are not bound by a
treaty of mutual legal assistance. If those States Parties are bound by such a
treaty, the corresponding provisions of that treaty shall apply unless the States
Parties agree to apply paragraphs 9 to 29 of this article in lieu thereof. States
Parties are strongly encouraged to apply those paragraphs if they facilitate
cooperation.
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8.  States Parties shall not decline to render mutual legal assistance
pursuant to this article on the ground of bank secrecy.

9. (a) A requested State Party, in responding to a request for
assistance pursuant to this article in the absence of dual criminality, shall take
into account the purposes of this Convention, as set forth in article 1;

(b) States Parties may decline to render assistance pursuant to this
article on the ground of absence of dual criminality. However, a requested
State Party shall, where consistent with the basic concepts of its legal system,
render assistance that does not involve coercive action. Such assistance may
be refused when requests involve matters of a de minimis nature or matters for
which the cooperation or assistance sought is available under other provisions
of this Convention;

(c) Each State Party may consider adopting such measures as may be
necessary to enable it to provide a wider scope of assistance pursuant to this
article in the absence of dual criminality.

10. A person who is being detained or is serving a sentence in the
territory of one State Party whose presence in another State Party is requested
for purposes of identification, testimony or otherwise providing assistance in
obtaining evidence for investigations, prosecutions or judicial proceedings in
relation to offences covered by this Convention may be transferred if the
following conditions are met:

(a) The person freely gives his or her informed consent;

(b) The competent authorities of both States Parties agree, subject to
such conditions as those States Parties may deem appropriate.

11. For the purposes of paragraph 10 of this article:

(a) The State Party to which the person is transferred shall have the
authority and obligation to keep the person transferred in custody, unless
otherwise requested or authorized by the State Party from which the person
was transferred;

(b) The State Party to which the person is transferred shall without
delay implement its obligation to return the person to the custody of the State
Party from which the person was transferred as agreed beforehand, or as
otherwise agreed, by the competent authorities of both States Parties;

(c) The State Party to which the person is transferred shall not require
the State Party from which the person was transferred to initiate extradition
proceedings for the return of the person;

(d) The person transferred shall receive credit for service of the
sentence being served in the State from which he or she was transferred for
time spent in the custody of the State Party to which he or she was transferred.

12. Unless the State Party from which a person is to be transferred in
accordance with paragraphs 10 and 11 of this article so agrees, that person,
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whatever his or her nationality, shall not be prosecuted, detained, punished or
subjected to any other restriction of his or her personal liberty in the territory
of the State to which that person is transferred in respect of acts, omissions or
convictions prior to his or her departure from the territory of the State from
which he or she was transferred.

13. Each State Party shall designate a central authority that shall have
the responsibility and power to receive requests for mutual legal assistance
and either to execute them or to transmit them to the competent authorities for
execution. Where a State Party has a special region or territory with a separate
system of mutual legal assistance, it may designate a distinct central authority
that shall have the same function for that region or territory. Central
authorities shall ensure the speedy and proper execution or transmission of the
requests received. Where the central authority transmits the request to a
competent authority for execution, it shall encourage the speedy and proper
execution of the request by the competent authority. The Secretary-General of
the United Nations shall be notified of the central authority designated for this
purpose at the time each State Party deposits its instrument of ratification,
acceptance or approval of or accession to this Convention. Requests for
mutual legal assistance and any communication related thereto shall be
transmitted to the central authorities designated by the States Parties. This
requirement shall be without prejudice to the right of a State Party to require
that such requests and communications be addressed to it through diplomatic
channels and, in urgent circumstances, where the States Parties agree, through
the International Criminal Police Organization, if possible.

14. Requests shall be made in writing or, where possible, by any
means capable of producing a written record, in a language acceptable to the
requested State Party, under conditions allowing that State Party to establish
authenticity. The Secretary-General of the United Nations shall be notified of
the language or languages acceptable to each State Party at the time it deposits
its instrument of ratification, acceptance or approval of or accession to this
Convention. In urgent circumstances and where agreed by the States Parties,
requests may be made orally but shall be confirmed in writing forthwith.

15. Arequest for mutual legal assistance shall contain:
(a) The identity of the authority making the request;

(b) The subject matter and nature of the investigation, prosecution or
judicial proceeding to which the request relates and the name and functions of
the authority conducting the investigation, prosecution or judicial proceeding;

(c) A summary of the relevant facts, except in relation to requests for
the purpose of service of judicial documents;

(d) A description of the assistance sought and details of any particular
procedure that the requesting State Party wishes to be followed;

(e) Where possible, the identity, location and nationality of any person
concerned; and
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(f) The purpose for which the evidence, information or action is
sought.

16. The requested State Party may request additional information when
it appears necessary for the execution of the request in accordance with its
domestic law or when it can facilitate such execution.

17. A request shall be executed in accordance with the domestic law of
the requested State Party and, to the extent not contrary to the domestic law of
the requested State Party and where possible, in accordance with the
procedures specified in the request.

18. Wherever possible and consistent with fundamental principles of
domestic law, when an individual is in the territory of a State Party and has to
be heard as a witness or expert by the judicial authorities of another State
Party, the first State Party may, at the request of the other, permit the hearing
to take place by video conference if it is not possible or desirable for the
individual in question to appear in person in the territory of the requesting
State Party. States Parties may agree that the hearing shall be conducted by a
judicial authority of the requesting State Party and attended by a judicial
authority of the requested State Party.

19. The requesting State Party shall not transmit or use information or
evidence furnished by the requested State Party for investigations,
prosecutions or judicial proceedings other than those stated in the request
without the prior consent of the requested State Party. Nothing in this
paragraph shall prevent the requesting State Party from disclosing in its
proceedings information or evidence that is exculpatory to an accused person.
In the latter case, the requesting State Party shall notify the requested State
Party prior to the disclosure and, if so requested, consult with the requested
State Party. If, in an exceptional case, advance notice is not possible, the
requesting State Party shall inform the requested State Party of the disclosure
without delay.

20. The requesting State Party may require that the requested State
Party keep confidential the fact and substance of the request, except to the
extent necessary to execute the request. If the requested State Party cannot
comply with the requirement of confidentiality, it shall promptly inform the
requesting State Party.

21. Mutual legal assistance may be refused:

(a) If the request is not made in conformity with the provisions of this
article;

(b) If the requested State Party considers that execution of the request
is likely to prejudice its sovereignty, security, ordre public or other essential
interests;

(c) If the authorities of the requested State Party would be prohibited
by its domestic law from carrying out the action requested with regard to any
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similar offence, had it been subject to investigation, prosecution or judicial
proceedings under their own jurisdiction;

(d) If it would be contrary to the legal system of the requested State
Party relating to mutual legal assistance for the request to be granted.

22. States Parties may not refuse a request for mutual legal assistance
on the sole ground that the offence is also considered to involve fiscal matters.

23. Reasons shall be given for any refusal of mutual legal assistance.

24. The requested State Party shall execute the request for mutual legal
assistance as soon as possible and shall take as full account as possible of any
deadlines suggested by the requesting State Party and for which reasons are
given, preferably in the request. The requesting State Party may make
reasonable requests for information on the status and progress of measures
taken by the requested State Party to satisfy its request. The requested State
Party shall respond to reasonable requests by the requesting State Party on the
status, and progress in its handling, of the request. The requesting State Party
shall promptly inform the requested State Party when the assistance sought is
no longer required.

25. Mutual legal assistance may be postponed by the requested State
Party on the ground that it interferes with an ongoing investigation,
prosecution or judicial proceeding.

26. Before refusing a request pursuant to paragraph 21 of this article or
postponing its execution pursuant to paragraph 25 of this article, the requested
State Party shall consult with the requesting State Party to consider whether
assistance may be granted subject to such terms and conditions as it deems
necessary. If the requesting State Party accepts assistance subject to those
conditions, it shall comply with the conditions.

27. Without prejudice to the application of paragraph 12 of this article,
a witness, expert or other person who, at the request of the requesting State
Party, consents to give evidence in a proceeding or to assist in an
investigation, prosecution or judicial proceeding in the territory of the
requesting State Party shall not be prosecuted, detained, punished or subjected
to any other restriction of his or her personal liberty in that territory in respect
of acts, omissions or convictions prior to his or her departure from the
territory of the requested State Party. Such safe conduct shall cease when the
witness, expert or other person having had, for a period of fifteen consecutive
days or for any period agreed upon by the States Parties from the date on
which he or she has been officially informed that his or her presence is no
longer required by the judicial authorities, an opportunity of leaving, has
nevertheless remained voluntarily in the territory of the requesting State Party
or, having left it, has returned of his or her own free will.

28. The ordinary costs of executing a request shall be borne by the
requested State Party, unless otherwise agreed by the States Parties concerned.
If expenses of a substantial or extraordinary nature are or will be required to
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fulfil the request, the States Parties shall consult to determine the terms and
conditions under which the request will be executed, as well as the manner in
which the costs shall be borne.

29. The requested State Party:

(a) Shall provide to the requesting State Party copies of government
records, documents or information in its possession that under its domestic
law are available to the general public;

(b) May, at its discretion, provide to the requesting State Party in
whole, in part or subject to such conditions as it deems appropriate, copies of
any government records, documents or information in its possession that
under its domestic law are not available to the general public.

30. States Parties shall consider, as may be necessary, the possibility of
concluding bilateral or multilateral agreements or arrangements that would
serve the purposes of, give practical effect to or enhance the provisions of this
article.

Article 47
Transfer of criminal proceedings

States Parties shall consider the possibility of transferring to one another
proceedings for the prosecution of an offence established in accordance with
this Convention in cases where such transfer is considered to be in the
interests of the proper administration of justice, in particular in cases where
several jurisdictions are involved, with a view to concentrating the
prosecution.

Article 48
Law enforcement cooperation

1. States Parties shall cooperate closely with one another, consistent
with their respective domestic legal and administrative systems, to enhance
the effectiveness of law enforcement action to combat the offences covered by
this Convention. States Parties shall, in particular, take effective measures:

(a) To enhance and, where necessary, to establish channels of
communication between their competent authorities, agencies and services in
order to facilitate the secure and rapid exchange of information concerning all
aspects of the offences covered by this Convention, including, if the States
Parties concerned deem it appropriate, links with other criminal activities;

(b) To cooperate with other States Parties in conducting inquiries with
respect to offences covered by this Convention concerning:

(i) The identity, whereabouts and activities of persons suspected of
involvement in such offences or the location of other persons concerned;

(ii) The movement of proceeds of crime or property derived from the
commission of such offences;
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(iii) The movement of property, equipment or other instrumentalities
used or intended for use in the commission of such offences;

(c) To provide, where appropriate, necessary items or quantities of
substances for analytical or investigative purposes;

(d) To exchange, where appropriate, information with other States
Parties concerning specific means and methods used to commit offences
covered by this Convention, including the use of false identities, forged,
altered or false documents and other means of concealing activities;

(e) To facilitate effective coordination between their competent
authorities, agencies and services and to promote the exchange of personnel
and other experts, including, subject to bilateral agreements or arrangements
between the States Parties concerned, the posting of liaison officers;

(f) To exchange information and coordinate administrative and other
measures taken as appropriate for the purpose of early identification of the
offences covered by this Convention.

2. With a view to giving effect to this Convention, States Parties shall
consider entering into bilateral or multilateral agreements or arrangements on
direct cooperation between their law enforcement agencies and, where such
agreements or arrangements already exist, amending them. In the absence of
such agreements or arrangements between the States Parties concerned, the
States Parties may consider this Convention to be the basis for mutual law
enforcement cooperation in respect of the offences covered by this
Convention. Whenever appropriate, States Parties shall make full use of
agreements or arrangements, including international or regional organizations,
to enhance the cooperation between their law enforcement agencies.

3. States Parties shall endeavour to cooperate within their means to
respond to offences covered by this Convention committed through the use of
modern technology.

Article 49
Joint investigations

States Parties shall consider concluding bilateral or multilateral
agreements or arrangements whereby, in relation to matters that are the subject
of investigations, prosecutions or judicial proceedings in one or more States,
the competent authorities concerned may establish joint investigative bodies.
In the absence of such agreements or arrangements, joint investigations may
be undertaken by agreement on a case-by-case basis. The States Parties
involved shall ensure that the sovereignty of the State Party in whose territory
such investigation is to take place is fully respected.
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Article 50
Special investigative techniques

1. In order to combat corruption effectively, each State Party shall, to
the extent permitted by the basic principles of its domestic legal system and in
accordance with the conditions prescribed by its domestic law, take such
measures as may be necessary, within its means, to allow for the appropriate
use by its competent authorities of controlled delivery and, where it deems
appropriate, other special investigative techniques, such as electronic or other
forms of surveillance and undercover operations, within its territory, and to
allow for the admissibility in court of evidence derived therefrom.

2.  For the purpose of investigating the offences covered by this
Convention, States Parties are encouraged to conclude, when necessary,
appropriate bilateral or multilateral agreements or arrangements for using such
special investigative techniques in the context of cooperation at the
international level. Such agreements or arrangements shall be concluded and
implemented in full compliance with the principle of sovereign equality of
States and shall be carried out strictly in accordance with the terms of those
agreements or arrangements.

3. In the absence of an agreement or arrangement as set forth in
paragraph 2 of this article, decisions to use such special investigative
techniques at the international level shall be made on a case-by-case basis and
may, when necessary, take into consideration financial arrangements and
understandings with respect to the exercise of jurisdiction by the States Parties
concerned.

4. Decisions to use controlled delivery at the international level may,
with the consent of the States Parties concerned, include methods such as
intercepting and allowing the goods or funds to continue intact or be removed
or replaced in whole or in part.

Chapter V
Asset recovery

Article 51
General provision

The return of assets pursuant to this chapter is a fundamental principle of
this Convention, and States Parties shall afford one another the widest
measure of cooperation and assistance in this regard.

Article 52
Prevention and detection of transfers of proceeds of crime

1.  Without prejudice to article 14 of this Convention, each State Party
shall take such measures as may be necessary, in accordance with its domestic
law, to require financial institutions within its jurisdiction to verify the
identity of customers, to take reasonable steps to determine the identity of
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beneficial owners of funds deposited into high-value accounts and to conduct
enhanced scrutiny of accounts sought or maintained by or on behalf of
individuals who are, or have been, entrusted with prominent public functions
and their family members and close associates. Such enhanced scrutiny shall
be reasonably designed to detect suspicious transactions for the purpose of
reporting to competent authorities and should not be so construed as to
discourage or prohibit financial institutions from doing business with any
legitimate customer.

2. In order to facilitate implementation of the measures provided for
in paragraph 1 of this article, each State Party, in accordance with its domestic
law and inspired by relevant initiatives of regional, interregional and
multilateral organizations against money-laundering, shall:

(a) Issue advisories regarding the types of natural or legal person to
whose accounts financial institutions within its jurisdiction will be expected to
apply enhanced scrutiny, the types of accounts and transactions to which to
pay particular attention and appropriate account-opening, maintenance and
record-keeping measures to take concerning such accounts; and

(b) Where appropriate, notify financial institutions within its
jurisdiction, at the request of another State Party or on its own initiative, of
the identity of particular natural or legal persons to whose accounts such
institutions will be expected to apply enhanced scrutiny, in addition to those
whom the financial institutions may otherwise identify.

3. In the context of paragraph 2 (a) of this article, each State Party
shall implement measures to ensure that its financial institutions maintain
adequate records, over an appropriate period of time, of accounts and
transactions involving the persons mentioned in paragraph 1 of this article,
which should, as a minimum, contain information relating to the identity of
the customer as well as, as far as possible, of the beneficial owner.

4.  With the aim of preventing and detecting transfers of proceeds of
offences established in accordance with this Convention, each State Party
shall implement appropriate and effective measures to prevent, with the help
of its regulatory and oversight bodies, the establishment of banks that have no
physical presence and that are not affiliated with a regulated financial group.
Moreover, States Parties may consider requiring their financial institutions to
refuse to enter into or continue a correspondent banking relationship with such
institutions and to guard against establishing relations with foreign financial
institutions that permit their accounts to be used by banks that have no
physical presence and that are not affiliated with a regulated financial group.

5. Each State Party shall consider establishing, in accordance with its
domestic law, effective financial disclosure systems for appropriate public
officials and shall provide for appropriate sanctions for non-compliance. Each
State Party shall also consider taking such measures as may be necessary to
permit its competent authorities to share that information with the competent
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authorities in other States Parties when necessary to investigate, claim and
recover proceeds of offences established in accordance with this Convention.

6. Each State Party shall consider taking such measures as may be
necessary, in accordance with its domestic law, to require appropriate public
officials having an interest in or signature or other authority over a financial
account in a foreign country to report that relationship to appropriate
authorities and to maintain appropriate records related to such accounts. Such
measures shall also provide for appropriate sanctions for non-compliance.

Article 53
Measures for direct recovery of property

Each State Party shall, in accordance with its domestic law:

(a) Take such measures as may be necessary to permit another State
Party to initiate civil action in its courts to establish title to or ownership of
property acquired through the commission of an offence established in
accordance with this Convention;

(b) Take such measures as may be necessary to permit its courts to
order those who have committed offences established in accordance with this
Convention to pay compensation or damages to another State Party that has
been harmed by such offences; and

(c) Take such measures as may be necessary to permit its courts or
competent authorities, when having to decide on confiscation, to recognize
another State Party’s claim as a legitimate owner of property acquired through
the commission of an offence established in accordance with this Convention.

Article 54
Mechanisms for recovery of property through international
cooperation in confiscation

1. Each State Party, in order to provide mutual legal assistance
pursuant to article 55 of this Convention with respect to property acquired
through or involved in the commission of an offence established in accordance
with this Convention, shall, in accordance with its domestic law:

(a) Take such measures as may be necessary to permit its competent
authorities to give effect to an order of confiscation issued by a court of
another State Party;

(b) Take such measures as may be necessary to permit its competent
authorities, where they have jurisdiction, to order the confiscation of such
property of foreign origin by adjudication of an offence of money-laundering
or such other offence as may be within its jurisdiction or by other procedures
authorized under its domestic law; and

(c) Consider taking such measures as may be necessary to allow
confiscation of such property without a criminal conviction in cases in which
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the offender cannot be prosecuted by reason of death, flight or absence or in
other appropriate cases.

2. Each State Party, in order to provide mutual legal assistance upon a
request made pursuant to paragraph 2 of article 55 of this Convention, shall, in
accordance with its domestic law:

(a) Take such measures as may be necessary to permit its competent
authorities to freeze or seize property upon a freezing or seizure order issued
by a court or competent authority of a requesting State Party that provides a
reasonable basis for the requested State Party to believe that there are
sufficient grounds for taking such actions and that the property would
eventually be subject to an order of confiscation for purposes of para-
graph 1 (a) of this article;

(b) Take such measures as may be necessary to permit its competent
authorities to freeze or seize property upon a request that provides a
reasonable basis for the requested State Party to believe that there are
sufficient grounds for taking such actions and that the property would
eventually be subject to an order of confiscation for purposes of para-
graph 1 (a) of this article; and

(c) Consider taking additional measures to permit its competent
authorities to preserve property for confiscation, such as on the basis of a
foreign arrest or criminal charge related to the acquisition of such property.

Article 55
International cooperation for purposes of confiscation

1. A State Party that has received a request from another State Party
having jurisdiction over an offence established in accordance with this
Convention for confiscation of proceeds of crime, property, equipment or
other instrumentalities referred to in article 31, paragraph 1, of this
Convention situated in its territory shall, to the greatest extent possible within
its domestic legal system:

(a) Submit the request to its competent authorities for the purpose of
obtaining an order of confiscation and, if such an order is granted, give effect
to it; or

(b) Submit to its competent authorities, with a view to giving effect to
it to the extent requested, an order of confiscation issued by a court in the
territory of the requesting State Party in accordance with articles 31,
paragraph 1, and 54, paragraph 1 (a), of this Convention insofar as it relates to
proceeds of crime, property, equipment or other instrumentalities referred to in
article 31, paragraph 1, situated in the territory of the requested State Party.

2.  Following a request made by another State Party having jurisdiction
over an offence established in accordance with this Convention, the requested
State Party shall take measures to identify, trace and freeze or seize proceeds
of crime, property, equipment or other instrumentalities referred to in

60



article 31, paragraph 1, of this Convention for the purpose of eventual
confiscation to be ordered either by the requesting State Party or, pursuant to a
request under paragraph 1 of this article, by the requested State Party.

3. The provisions of article 46 of this Convention are applicable,
mutatis mutandis, to this article. In addition to the information specified in
article 46, paragraph 15, requests made pursuant to this article shall contain:

(a) In the case of a request pertaining to paragraph 1 (a) of this article,
a description of the property to be confiscated, including, to the extent
possible, the location and, where relevant, the estimated value of the property
and a statement of the facts relied upon by the requesting State Party sufficient
to enable the requested State Party to seek the order under its domestic law;

(b) In the case of a request pertaining to paragraph 1 (b) of this article,
a legally admissible copy of an order of confiscation upon which the request is
based issued by the requesting State Party, a statement of the facts and
information as to the extent to which execution of the order is requested, a
statement specifying the measures taken by the requesting State Party to
provide adequate notification to bona fide third parties and to ensure due
process and a statement that the confiscation order is final;

(c¢) In the case of a request pertaining to paragraph 2 of this article, a
statement of the facts relied upon by the requesting State Party and a
description of the actions requested and, where available, a legally admissible
copy of an order on which the request is based.

4.  The decisions or actions provided for in paragraphs 1 and 2 of this
article shall be taken by the requested State Party in accordance with and
subject to the provisions of its domestic law and its procedural rules or any
bilateral or multilateral agreement or arrangement to which it may be bound in
relation to the requesting State Party.

5. Each State Party shall furnish copies of its laws and regulations that
give effect to this article and of any subsequent changes to such laws and
regulations or a description thereof to the Secretary-General of the United
Nations.

6. If a State Party elects to make the taking of the measures referred to
in paragraphs 1 and 2 of this article conditional on the existence of a relevant
treaty, that State Party shall consider this Convention the necessary and
sufficient treaty basis.

7.  Cooperation under this article may also be refused or provisional
measures lifted if the requested State Party does not receive sufficient and
timely evidence or if the property is of a de minimis value.

8. Before lifting any provisional measure taken pursuant to this
article, the requested State Party shall, wherever possible, give the requesting
State Party an opportunity to present its reasons in favour of continuing the
measure.
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9.  The provisions of this article shall not be construed as prejudicing
the rights of bona fide third parties.

Article 56
Special cooperation

Without prejudice to its domestic law, each State Party shall endeavour
to take measures to permit it to forward, without prejudice to its own
investigations, prosecutions or judicial proceedings, information on proceeds
of offences established in accordance with this Convention to another State
Party without prior request, when it considers that the disclosure of such
information might assist the receiving State Party in initiating or carrying out
investigations, prosecutions or judicial proceedings or might lead to a request
by that State Party under this chapter of the Convention.

Article 57
Return and disposal of assets

1. Property confiscated by a State Party pursuant to article 31 or 55 of
this Convention shall be disposed of, including by return to its prior legitimate
owners, pursuant to paragraph 3 of this article, by that State Party in
accordance with the provisions of this Convention and its domestic law.

2. Each State Party shall adopt such legislative and other measures, in
accordance with the fundamental principles of its domestic law, as may be
necessary to enable its competent authorities to return confiscated property,
when acting on the request made by another State Party, in accordance with
this Convention, taking into account the rights of bona fide third parties.

3. In accordance with articles 46 and 55 of this Convention and
paragraphs 1 and 2 of this article, the requested State Party shall:

(a) In the case of embezzlement of public funds or of laundering of
embezzled public funds as referred to in articles 17 and 23 of this Convention,
when confiscation was executed in accordance with article 55 and on the basis
of a final judgement in the requesting State Party, a requirement that can be
waived by the requested State Party, return the confiscated property to the
requesting State Party;

(b) In the case of proceeds of any other offence covered by this
Convention, when the confiscation was executed in accordance with article 55
of this Convention and on the basis of a final judgement in the requesting
State Party, a requirement that can be waived by the requested State Party,
return the confiscated property to the requesting State Party, when the
requesting State Party reasonably establishes its prior ownership of such
confiscated property to the requested State Party or when the requested State
Party recognizes damage to the requesting State Party as a basis for returning
the confiscated property;
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(¢) In all other cases, give priority consideration to returning
confiscated property to the requesting State Party, returning such property to
its prior legitimate owners or compensating the victims of the crime.

4.  Where appropriate, unless States Parties decide otherwise, the
requested State Party may deduct reasonable expenses incurred in
investigations, prosecutions or judicial proceedings leading to the return or
disposition of confiscated property pursuant to this article.

5. Where appropriate, States Parties may also give special
consideration to concluding agreements or mutually acceptable arrangements,
on a case-by-case basis, for the final disposal of confiscated property.

Article 58
Financial intelligence unit

States Parties shall cooperate with one another for the purpose of
preventing and combating the transfer of proceeds of offences established in
accordance with this Convention and of promoting ways and means of
recovering such proceeds and, to that end, shall consider establishing a
financial intelligence unit to be responsible for receiving, analysing and
disseminating to the competent authorities reports of suspicious financial
transactions.

Article 59
Bilateral and multilateral agreements and arrangements

States Parties shall consider concluding bilateral or multilateral
agreements or arrangements to enhance the effectiveness of international
cooperation undertaken pursuant to this chapter of the Convention.

Chapter VI
Technical assistance and information exchange

Article 60
Training and technical assistance

1. Each State Party shall, to the extent necessary, initiate, develop or
improve specific training programmes for its personnel responsible for
preventing and combating corruption. Such training programmes could deal,
inter alia, with the following areas:

(a) Effective measures to prevent, detect, investigate, punish and
control corruption, including the use of evidence-gathering and investigative
methods;

(b) Building capacity in the development and planning of strategic
anti-corruption policy;

(c¢) Training competent authorities in the preparation of requests for
mutual legal assistance that meet the requirements of this Convention;
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(d) Evaluation and strengthening of institutions, public service
management and the management of public finances, including public
procurement, and the private sector;

(e) Preventing and combating the transfer of proceeds of offences
established in accordance with this Convention and recovering such proceeds;

(f) Detecting and freezing of the transfer of proceeds of offences
established in accordance with this Convention;

(g) Surveillance of the movement of proceeds of offences established
in accordance with this Convention and of the methods used to transfer,
conceal or disguise such proceeds;

(h) Appropriate and efficient legal and administrative mechanisms and
methods for facilitating the return of proceeds of offences established in
accordance with this Convention;

(i) Methods used in protecting victims and witnesses who cooperate
with judicial authorities; and

(j) Training in national and international regulations and in languages.

2. States Parties shall, according to their capacity, consider affording
one another the widest measure of technical assistance, especially for the
benefit of developing countries, in their respective plans and programmes to
combat corruption, including material support and training in the areas
referred to in paragraph 1 of this article, and training and assistance and the
mutual exchange of relevant experience and specialized knowledge, which
will facilitate international cooperation between States Parties in the areas of
extradition and mutual legal assistance.

3. States Parties shall strengthen, to the extent necessary, efforts to
maximize operational and training activities in international and regional
organizations and in the framework of relevant bilateral and multilateral
agreements or arrangements.

4.  States Parties shall consider assisting one another, upon request, in
conducting evaluations, studies and research relating to the types, causes,
effects and costs of corruption in their respective countries, with a view to
developing, with the participation of competent authorities and society,
strategies and action plans to combat corruption.

5. In order to facilitate the recovery of proceeds of offences
established in accordance with this Convention, States Parties may cooperate
in providing each other with the names of experts who could assist in
achieving that objective.

6. States Parties shall consider using subregional, regional and
international conferences and seminars to promote cooperation and technical
assistance and to stimulate discussion on problems of mutual concern,
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including the special problems and needs of developing countries and
countries with economies in transition.

7.  States Parties shall consider establishing voluntary mechanisms
with a view to contributing financially to the efforts of developing countries
and countries with economies in transition to apply this Convention through
technical assistance programmes and projects.

8.  Each State Party shall consider making voluntary contributions to
the United Nations Office on Drugs and Crime for the purpose of fostering,
through the Office, programmes and projects in developing countries with a
view to implementing this Convention.

Article 61
Collection, exchange and analysis of information on corruption

1. Each State Party shall consider analysing, in consultation with
experts, trends in corruption in its territory, as well as the circumstances in
which corruption offences are committed.

2. States Parties shall consider developing and sharing with each other
and through international and regional organizations statistics, analytical
expertise concerning corruption and information with a view to developing,
insofar as possible, common definitions, standards and methodologies, as well
as information on best practices to prevent and combat corruption.

3. Each State Party shall consider monitoring its policies and actual
measures to combat corruption and making assessments of their effectiveness
and efficiency.

Article 62
Other measures: implementation of the Convention through
economic development and technical assistance

1. States Parties shall take measures conducive to the optimal
implementation of this Convention to the extent possible, through inter-
national cooperation, taking into account the negative effects of corruption on
society in general, in particular on sustainable development.

2.  States Parties shall make concrete efforts to the extent possible and
in coordination with each other, as well as with international and regional
organizations:

(a) To enhance their cooperation at various levels with developing
countries, with a view to strengthening the capacity of the latter to prevent and
combat corruption;

(b) To enhance financial and material assistance to support the efforts
of developing countries to prevent and fight corruption effectively and to help
them implement this Convention successfully;
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(¢) To provide technical assistance to developing countries and
countries with economies in transition to assist them in meeting their needs
for the implementation of this Convention. To that end, States Parties shall
endeavour to make adequate and regular voluntary contributions to an account
specifically designated for that purpose in a United Nations funding
mechanism. States Parties may also give special consideration, in accordance
with their domestic law and the provisions of this Convention, to contributing
to that account a percentage of the money or of the corresponding value of
proceeds of crime or property confiscated in accordance with the provisions of
this Convention;

(d) To encourage and persuade other States and financial institutions as
appropriate to join them in efforts in accordance with this article, in particular
by providing more training programmes and modern equipment to developing
countries in order to assist them in achieving the objectives of this
Convention.

3. To the extent possible, these measures shall be without prejudice to
existing foreign assistance commitments or to other financial cooperation
arrangements at the bilateral, regional or international level.

4.  States Parties may conclude bilateral or multilateral agreements or
arrangements on material and logistical assistance, taking into consideration
the financial arrangements necessary for the means of international
cooperation provided for by this Convention to be effective and for the
prevention, detection and control of corruption.

Chapter VII
Mechanisms for implementation

Article 63
Conference of the States Parties to the Convention

1. A Conference of the States Parties to the Convention is hereby
established to improve the capacity of and cooperation between States Parties
to achieve the objectives set forth in this Convention and to promote and
review its implementation.

2. The Secretary-General of the United Nations shall convene the
Conference of the States Parties not later than one year following the entry
into force of this Convention. Thereafter, regular meetings of the Conference
of the States Parties shall be held in accordance with the rules of procedure
adopted by the Conference.

3. The Conference of the States Parties shall adopt rules of procedure
and rules governing the functioning of the activities set forth in this article,
including rules concerning the admission and participation of observers, and
the payment of expenses incurred in carrying out those activities.
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4. The Conference of the States Parties shall agree upon activities,
procedures and methods of work to achieve the objectives set forth in
paragraph 1 of this article, including:

(a) Facilitating activities by States Parties under articles 60 and 62 and
chapters II to V of this Convention, including by encouraging the mobilization
of voluntary contributions;

(b) Facilitating the exchange of information among States Parties on
patterns and trends in corruption and on successful practices for preventing
and combating it and for the return of proceeds of crime, through, inter alia,
the publication of relevant information as mentioned in this article;

(c) Cooperating with relevant international and regional organizations
and mechanisms and non-governmental organizations;

(d) Making appropriate use of relevant information produced by other
international and regional mechanisms for combating and preventing
corruption in order to avoid unnecessary duplication of work;

(e) Reviewing periodically the implementation of this Convention by
its States Parties;

(f) Making recommendations to improve this Convention and its
implementation;

(g) Taking note of the technical assistance requirements of States
Parties with regard to the implementation of this Convention and
recommending any action it may deem necessary in that respect.

5. For the purpose of paragraph 4 of this article, the Conference of the
States Parties shall acquire the necessary knowledge of the measures taken by
States Parties in implementing this Convention and the difficulties
encountered by them in doing so through information provided by them and
through such supplemental review mechanisms as may be established by the
Conference of the States Parties.

6.  Each State Party shall provide the Conference of the States Parties
with information on its programmes, plans and practices, as well as on
legislative and administrative measures to implement this Convention, as
required by the Conference of the States Parties. The Conference of the States
Parties shall examine the most effective way of receiving and acting upon
information, including, inter alia, information received from States Parties and
from competent international organizations. Inputs received from relevant
non-governmental organizations duly accredited in accordance with
procedures to be decided upon by the Conference of the States Parties may
also be considered.

7.  Pursuant to paragraphs 4 to 6 of this article, the Conference of the
States Parties shall establish, if it deems it necessary, any appropriate
mechanism or body to assist in the effective implementation of the
Convention.
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Article 64
Secretariat

1.  The Secretary-General of the United Nations shall provide the
necessary secretariat services to the Conference of the States Parties to the
Convention.

2. The secretariat shall:

(a) Assist the Conference of the States Parties in carrying out the
activities set forth in article 63 of this Convention and make arrangements and
provide the necessary services for the sessions of the Conference of the States
Parties;

(b) Upon request, assist States Parties in providing information to the
Conference of the States Parties as envisaged in article 63, paragraphs 5 and 6,
of this Convention; and

(c) Ensure the necessary coordination with the secretariats of relevant
international and regional organizations.

Chapter VIII
Final provisions

Article 65
Implementation of the Convention

1. Each State Party shall take the necessary measures, including
legislative and administrative measures, in accordance with fundamental
principles of its domestic law, to ensure the implementation of its obligations
under this Convention.

2. Each State Party may adopt more strict or severe measures than
those provided for by this Convention for preventing and combating
corruption.

Article 66
Settlement of disputes

1.  States Parties shall endeavour to settle disputes concerning the
interpretation or application of this Convention through negotiation.

2. Any dispute between two or more States Parties concerning the
interpretation or application of this Convention that cannot be settled through
negotiation within a reasonable time shall, at the request of one of those States
Parties, be submitted to arbitration. If, six months after the date of the request
for arbitration, those States Parties are unable to agree on the organization of
the arbitration, any one of those States Parties may refer the dispute to the
International Court of Justice by request in accordance with the Statute of the
Court.
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3.  Each State Party may, at the time of signature, ratification,
acceptance or approval of or accession to this Convention, declare that it does
not consider itself bound by paragraph 2 of this article. The other States
Parties shall not be bound by paragraph 2 of this article with respect to any
State Party that has made such a reservation.

4. Any State Party that has made a reservation in accordance with
paragraph 3 of this article may at any time withdraw that reservation by
notification to the Secretary-General of the United Nations.

Article 67
Signature, ratification, acceptance, approval and accession

1. This Convention shall be open to all States for signature from
9to 11 December 2003 in Merida, Mexico, and thereafter at United Nations
Headquarters in New York until 9 December 2005.

2.  This Convention shall also be open for signature by regional
economic integration organizations provided that at least one member State of
such organization has signed this Convention in accordance with paragraph 1
of this article.

3. This Convention is subject to ratification, acceptance or approval.
Instruments of ratification, acceptance or approval shall be deposited with the
Secretary-General of the United Nations. A regional economic integration
organization may deposit its instrument of ratification, acceptance or approval
if at least one of its member States has done likewise. In that instrument of
ratification, acceptance or approval, such organization shall declare the extent
of its competence with respect to the matters governed by this Convention.
Such organization shall also inform the depositary of any relevant
modification in the extent of its competence.

4.  This Convention is open for accession by any State or any regional
economic integration organization of which at least one member State is a
Party to this Convention. Instruments of accession shall be deposited with the
Secretary-General of the United Nations. At the time of its accession, a
regional economic integration organization shall declare the extent of its
competence with respect to matters governed by this Convention. Such
organization shall also inform the depositary of any relevant modification in
the extent of its competence.

Article 68
Entry into force

1. This Convention shall enter into force on the ninetieth day after the
date of deposit of the thirtieth instrument of ratification, acceptance, approval
or accession. For the purpose of this paragraph, any instrument deposited by a
regional economic integration organization shall not be counted as additional
to those deposited by member States of such organization.

69



2.  For each State or regional economic integration organization
ratifying, accepting, approving or acceding to this Convention after the
deposit of the thirtieth instrument of such action, this Convention shall enter
into force on the thirticth day after the date of deposit by such State or
organization of the relevant instrument or on the date this Convention enters
into force pursuant to paragraph 1 of this article, whichever is later.

Article 69
Amendment

1. After the expiry of five years from the entry into force of this
Convention, a State Party may propose an amendment and transmit it to the
Secretary-General of the United Nations, who shall thereupon communicate
the proposed amendment to the States Parties and to the Conference of the
States Parties to the Convention for the purpose of considering and deciding
on the proposal. The Conference of the States Parties shall make every effort
to achieve consensus on each amendment. If all efforts at consensus have been
exhausted and no agreement has been reached, the amendment shall, as a last
resort, require for its adoption a two-thirds majority vote of the States Parties
present and voting at the meeting of the Conference of the States Parties.

2.  Regional economic integration organizations, in matters within
their competence, shall exercise their right to vote under this article with a
number of votes equal to the number of their member States that are Parties to
this Convention. Such organizations shall not exercise their right to vote if
their member States exercise theirs and vice versa.

3. An amendment adopted in accordance with paragraph 1 of this
article is subject to ratification, acceptance or approval by States Parties.

4. An amendment adopted in accordance with paragraph 1 of this
article shall enter into force in respect of a State Party ninety days after the
date of the deposit with the Secretary-General of the United Nations of an
instrument of ratification, acceptance or approval of such amendment.

5. When an amendment enters into force, it shall be binding on those
States Parties which have expressed their consent to be bound by it. Other
States Parties shall still be bound by the provisions of this Convention and any
earlier amendments that they have ratified, accepted or approved.

Article 70
Denunciation

1. A State Party may denounce this Convention by written notification
to the Secretary-General of the United Nations. Such denunciation shall
become effective one year after the date of receipt of the notification by the
Secretary-General.

2. A regional economic integration organization shall cease to be a
Party to this Convention when all of its member States have denounced it.
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Article 71
Depositary and languages

1. The Secretary-General of the United Nations is designated
depositary of this Convention.

2. The original of this Convention, of which the Arabic, Chinese,
English, French, Russian and Spanish texts are equally authentic, shall be
deposited with the Secretary-General of the United Nations.

IN WITNESS WHEREOF, the undersigned plenipotentiaries, being duly
authorized thereto by their respective Governments, have signed this
Convention.
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B. General Assembly resolution 55/25: United Nations
Convention against Transnational Organized Crime'®

United Nations Convention against Transnational
Organized Crime

The General Assembly,

Recalling its resolution 53/111 of 9 December 1998, in which it decided
to establish an open-ended intergovernmental ad hoc committee for the
purpose of elaborating a comprehensive international convention against
transnational organized crime and of discussing the elaboration, as
appropriate, of international instruments addressing trafficking in women and
children, combating the illicit manufacturing of and trafficking in firearms,
their parts and components and ammunition, and illegal trafficking in and
transporting of migrants, including by sea,

Recalling also its resolution 54/126 of 17 December 1999, in which it
requested the Ad Hoc Committee on the Elaboration of a Convention against
Transnational Organized Crime to continue its work, in accordance with
resolutions 53/111 and 53/114 of 9 December 1998, and to intensify that work
in order to complete it in 2000,

Recalling further its resolution 54/129 of 17 December 1999, in which it
accepted with appreciation the offer of the Government of Italy to host a high-
level political signing conference in Palermo for the purpose of signing the
United Nations Convention against Transnational Organized Crime (Palermo
Convention) and the protocols thereto, and requested the Secretary-General to
schedule the conference for a period of up to one week before the end of the
Millennium Assembly in 2000,

Expressing its appreciation to the Government of Poland for submitting
to it at its fifty-first session a first draft United Nations convention against
transnational organized crime2? and for hosting the meeting of the inter-
sessional open-ended intergovernmental group of experts, established pursuant
to resolution 52/85 of 12 December 1997, on the elaboration of a preliminary
draft of a possible comprehensive international convention against
transnational organized crime, held in Warsaw from 2 to 6 February 1998,

19 The Convention was adopted by the General Assembly in its resolution 55/25 of
15 November 2000. It entered into force on 29 September 2003, in accordance with
article 38. As of 10 January 2005, the Convention had been signed by 147 States
and ratified by 97. Annexes II and III of Assembly resolution 55/25 have not been
included. They contain the following protocols supplementing the United Nations
Convention against Transnational Organized Crime: the Protocol to Prevent,
Suppress and Punish Trafficking in Persons, Especially Women and Children; and
the Protocol against the Smuggling of Migrants by Land, Sea and Air.

20 A/C.3/51/7, annex.
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Expressing its appreciation to the Government of Argentina for hosting
the informal preparatory meeting of the Ad Hoc Committee, held in Buenos
Aires from 31 August to 4 September 1998,

Expressing its appreciation to the Government of Thailand for hosting
the Asia-Pacific Ministerial Seminar on Building Capacities for Fighting
Transnational Organized Crime, held in Bangkok on 20 and 21 March 2000,

Deeply concerned by the negative economic and social implications
related to organized criminal activities, and convinced of the urgent need to
strengthen cooperation to prevent and combat such activities more effectively
at the national, regional and international levels,

Noting with deep concern the growing links between transnational
organized crime and terrorist crimes, taking into account the Charter of the
United Nations and the relevant resolutions of the General Assembly,

Determined to deny safe havens to those who engage in transnational
organized crime by prosecuting their crimes wherever they occur and by
cooperating at the international level,

Strongly convinced that the United Nations Convention against
Transnational Organized Crime will constitute an effective tool and the
necessary legal framework for international cooperation in combating, inter
alia, such criminal activities as money-laundering, corruption, illicit
trafficking in endangered species of wild flora and fauna, offences against
cultural heritage and the growing links between transnational organized crime
and terrorist crimes,

1. Takes note of the report of the Ad Hoc Committee on the
Elaboration of a Convention against Transnational Organized Crime,2! which
carried out its work at the headquarters of the United Nations Office for Drug
Control and Crime Prevention in Vienna, and commends the Ad Hoc
Committee for its work;

2. Adopts the United Nations Convention against Transnational
Organized Crime and the Protocol to Prevent, Suppress and Punish Trafficking
in Persons, Especially Women and Children, supplementing the United
Nations Convention against Transnational Organized Crime, and the Protocol
against the Smuggling of Migrants by Land, Sea and Air, supplementing the
United Nations Convention against Transnational Organized Crime annexed to
the present resolution, and opens them for signature at the High-level Political
Signing Conference to be held in Palermo, Italy, from 12 to 15 December
2000 in accordance with resolution 54/129;

3. Requests the Secretary-General to prepare a comprehensive report
on the High-level Political Signing Conference to be held in Palermo in
accordance with resolution 54/129;

21 A/AC.254/34.
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4.  Notes that the Ad Hoc Committee has not yet completed its work on
the draft Protocol against the Illicit Manufacturing of and Trafficking in
Firearms, Their Parts and Components and Ammunition, supplementing the
United Nations Convention against Transnational Organized Crime;

5. Requests the Ad Hoc Committee to continue its work in relation to
this draft Protocol, in accordance with resolutions 53/111, 53/114 and 54/126,
and to finalize such work as soon as possible;

6. Calls upon all States to recognize the links between transnational
organized criminal activities and acts of terrorism, taking into account the
relevant General Assembly resolutions, and to apply the United Nations
Convention against Transnational Organized Crime in combating all forms of
criminal activity, as provided therein;

7. Recommends that the Ad Hoc Committee established by the
General Assembly in its resolution 51/210 of 17 December 1996, which is
beginning its deliberations with a view to developing a comprehensive
convention on international terrorism, pursuant to resolution 54/110 of
9 December 1999, should take into consideration the provisions of the United
Nations Convention against Transnational Organized Crime;

8.  Urges all States and regional economic organizations to sign and
ratify the United Nations Convention against Transnational Organized Crime
and the protocols thereto as soon as possible in order to ensure the speedy
entry into force of the Convention and the protocols thereto;

9.  Decides that, until the Conference of the Parties to the Convention
established pursuant to the United Nations Convention against Transnational
Organized Crime decides otherwise, the account referred to in article 30 of the
Convention will be operated within the United Nations Crime Prevention and
Criminal Justice Fund, and encourages Member States to begin making
adequate voluntary contributions to the above-mentioned account for the
provision to developing countries and countries with economies in transition
of the technical assistance that they might require for implementation of the
Convention and the protocols thereto, including for the preparatory measures
needed for that implementation;

10. Also decides that the Ad Hoc Committee on the Elaboration of a
Convention against Transnational Organized Crime will complete its tasks
arising from the elaboration of the United Nations Convention against
Transnational Organized Crime by holding a meeting well before the
convening of the first session of the Conference of the Parties to the
Convention, in order to prepare the draft text of the rules of procedure for the
Conference of the Parties and other rules and mechanisms described in
article 32 of the Convention, which will be communicated to the Conference
of the Parties at its first session for consideration and action;

11. Requests the Secretary-General to designate the Centre for
International Crime Prevention of the United Nations Office for Drug Control
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and Crime Prevention to serve as the secretariat for the Conference of the
Parties to the Convention in accordance with article 33 of the Convention;

12. Also requests the Secretary-General to provide the Centre for
International Crime Prevention with the resources necessary to enable it to
promote in an effective manner the expeditious entry into force of the United
Nations Convention against Transnational Organized Crime and to discharge
the functions of secretariat of the Conference of the Parties to the Convention,
and to support the Ad Hoc Committee in its work pursuant to paragraph 10
above.

Annex I

United Nations Convention against Transnational Organized Crime

Article 1
Statement of purpose

The purpose of this Convention is to promote cooperation to prevent and
combat transnational organized crime more effectively.

Article 2
Use of terms

For the purposes of this Convention:

(a) “Organized criminal group” shall mean a structured group of three
or more persons, existing for a period of time and acting in concert with the
aim of committing one or more serious crimes or offences established in
accordance with this Convention, in order to obtain, directly or indirectly, a
financial or other material benefit;

(b) “Serious crime” shall mean conduct constituting an offence
punishable by a maximum deprivation of liberty of at least four years or a
more serious penalty;

(c¢) “Structured group” shall mean a group that is not randomly formed
for the immediate commission of an offence and that does not need to have
formally defined roles for its members, continuity of its membership or a
developed structure;

(d) “Property” shall mean assets of every kind, whether corporeal or
incorporeal, movable or immovable, tangible or intangible, and legal
documents or instruments evidencing title to, or interest in, such assets;

(e) “Proceeds of crime” shall mean any property derived from or
obtained, directly or indirectly, through the commission of an offence;

(f) “Freezing” or “seizure” shall mean temporarily prohibiting the
transfer, conversion, disposition or movement of property or temporarily
assuming custody or control of property on the basis of an order issued by a
court or other competent authority;
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(g) “Confiscation”, which includes forfeiture where applicable, shall
mean the permanent deprivation of property by order of a court or other
competent authority;

(h) “Predicate offence” shall mean any offence as a result of which
proceeds have been generated that may become the subject of an offence as
defined in article 6 of this Convention;

(i) “Controlled delivery” shall mean the technique of allowing illicit or
suspect consignments to pass out of, through or into the territory of one or
more States, with the knowledge and under the supervision of their competent
authorities, with a view to the investigation of an offence and the
identification of persons involved in the commission of the offence;

(j) “Regional economic integration organization” shall mean an
organization constituted by sovereign States of a given region, to which its
member States have transferred competence in respect of matters governed by
this Convention and which has been duly authorized, in accordance with its
internal procedures, to sign, ratify, accept, approve or accede to it; references
to “States Parties” under this Convention shall apply to such organizations
within the limits of their competence.

Article 3
Scope of application

1. This Convention shall apply, except as otherwise stated herein, to
the prevention, investigation and prosecution of:

(a) The offences established in accordance with articles 5, 6, 8 and 23
of this Convention; and

(b) Serious crime as defined in article 2 of this Convention; where the
offence is transnational in nature and involves an organized criminal group.

2. For the purpose of paragraph 1 of this article, an offence is
transnational in nature if:

(a) Itis committed in more than one State;

(b) Itis committed in one State but a substantial part of its preparation,
planning, direction or control takes place in another State;

(c) It is committed in one State but involves an organized criminal
group that engages in criminal activities in more than one State; or

(d) It is committed in one State but has substantial effects in another
State.
Article 4
Protection of sovereignty

1. States Parties shall carry out their obligations under this
Convention in a manner consistent with the principles of sovereign equality
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and territorial integrity of States and that of non-intervention in the domestic
affairs of other States.

2. Nothing in this Convention entitles a State Party to undertake in the
territory of another State the exercise of jurisdiction and performance of
functions that are reserved exclusively for the authorities of that other State by
its domestic law.

Article 5
Criminalization of participation in an organized criminal group

1. Each State Party shall adopt such legislative and other measures as
may be necessary to establish as criminal offences, when committed
intentionally:

(a) Either or both of the following as criminal offences distinct from
those involving the attempt or completion of the criminal activity:

(1) Agreeing with one or more other persons to commit a serious crime
for a purpose relating directly or indirectly to the obtaining of a financial
or other material benefit and, where required by domestic law, involving
an act undertaken by one of the participants in furtherance of the
agreement or involving an organized criminal group;

(ii) Conduct by a person who, with knowledge of either the aim and
general criminal activity of an organized criminal group or its intention
to commit the crimes in question, takes an active part in:

a. Criminal activities of the organized criminal group;

b.  Other activities of the organized criminal group in the
knowledge that his or her participation will contribute to the
achievement of the above-described criminal aim;

(b) Organizing, directing, aiding, abetting, facilitating or counselling
the commission of serious crime involving an organized criminal group.

2. The knowledge, intent, aim, purpose or agreement referred to in
paragraph 1 of this article may be inferred from objective factual
circumstances.

3.  States Parties whose domestic law requires involvement of an
organized criminal group for purposes of the offences established in
accordance with paragraph 1 (a) (i) of this article shall ensure that their
domestic law covers all serious crimes involving organized criminal groups.
Such States Parties, as well as States Parties whose domestic law requires an
act in furtherance of the agreement for purposes of the offences established in
accordance with paragraph 1 (a) (i) of this article, shall so inform the
Secretary-General of the United Nations at the time of their signature or of
deposit of their instrument of ratification, acceptance or approval of or
accession to this Convention.
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Article 6
Criminalization of the laundering of proceeds of crime

1. Each State Party shall adopt, in accordance with fundamental
principles of its domestic law, such legislative and other measures as may be
necessary to establish as criminal offences, when committed intentionally:

(@) (1) The conversion or transfer of property, knowing that such
property is the proceeds of crime, for the purpose of concealing or
disguising the illicit origin of the property or of helping any person who
is involved in the commission of the predicate offence to evade the legal
consequences of his or her action;

(ii) The concealment or disguise of the true nature, source, location,
disposition, movement or ownership of or rights with respect to property,
knowing that such property is the proceeds of crime;

(b) Subject to the basic concepts of its legal system:

(1) The acquisition, possession or use of property, knowing, at the time
of receipt, that such property is the proceeds of crime;

(i1) Participation in, association with or conspiracy to commit, attempts
to commit and aiding, abetting, facilitating and counselling the
commission of any of the offences established in accordance with this
article.

2.  For purposes of implementing or applying paragraph 1 of this
article:

(a) Each State Party shall seek to apply paragraph 1 of this article to
the widest range of predicate offences;

(b) Each State Party shall include as predicate offences all serious
crime as defined in article 2 of this Convention and the offences established in
accordance with articles 5, 8 and 23 of this Convention. In the case of States
Parties whose legislation sets out a list of specific predicate offences, they
shall, at a minimum, include in such list a comprehensive range of offences
associated with organized criminal groups;

(c) For the purposes of subparagraph (b), predicate offences shall
include offences committed both within and outside the jurisdiction of the
State Party in question. However, offences committed outside the jurisdiction
of a State Party shall constitute predicate offences only when the relevant
conduct is a criminal offence under the domestic law of the State where it is
committed and would be a criminal offence under the domestic law of the
State Party implementing or applying this article had it been committed there;

(d) Each State Party shall furnish copies of its laws that give effect to
this article and of any subsequent changes to such laws or a description
thereof to the Secretary-General of the United Nations;
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(e) Ifrequired by fundamental principles of the domestic law of a State
Party, it may be provided that the offences set forth in paragraph 1 of this
article do not apply to the persons who committed the predicate offence;

(f) Knowledge, intent or purpose required as an element of an offence
set forth in paragraph 1 of this article may be inferred from objective factual
circumstances.

Article 7
Measures to combat money-laundering

1.  Each State Party:

(a) Shall institute a comprehensive domestic regulatory and
supervisory regime for banks and non-bank financial institutions and, where
appropriate, other bodies particularly susceptible to money-laundering, within
its competence, in order to deter and detect all forms of money-laundering,
which regime shall emphasize requirements for customer identification,
record-keeping and the reporting of suspicious transactions;

(b) Shall, without prejudice to articles 18 and 27 of this Convention,
ensure that administrative, regulatory, law enforcement and other authorities
dedicated to combating money-laundering (including, where appropriate under
domestic law, judicial authorities) have the ability to cooperate and exchange
information at the national and international levels within the conditions
prescribed by its domestic law and, to that end, shall consider the
establishment of a financial intelligence unit to serve as a national centre for
the collection, analysis and dissemination of information regarding potential
money-laundering.

2. States Parties shall consider implementing feasible measures to
detect and monitor the movement of cash and appropriate negotiable
instruments across their borders, subject to safeguards to ensure proper use of
information and without impeding in any way the movement of legitimate
capital. Such measures may include a requirement that individuals and
businesses report the cross-border transfer of substantial quantities of cash and
appropriate negotiable instruments.

3. In establishing a domestic regulatory and supervisory regime under
the terms of this article, and without prejudice to any other article of this
Convention, States Parties are called upon to use as a guideline the relevant
initiatives of regional, interregional and multilateral organizations against
money-laundering.

4. States Parties shall endeavour to develop and promote global,
regional, subregional and bilateral cooperation among judicial, law
enforcement and financial regulatory authorities in order to combat money-
laundering.
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Article 8
Criminalization of corruption

1. Each State Party shall adopt such legislative and other measures as
may be necessary to establish as criminal offences, when committed
intentionally:

(a) The promise, offering or giving to a public official, directly or
indirectly, of an undue advantage, for the official himself or herself or another
person or entity, in order that the official act or refrain from acting in the
exercise of his or her official duties;

(b) The solicitation or acceptance by a public official, directly or
indirectly, of an undue advantage, for the official himself or herself or another
person or entity, in order that the official act or refrain from acting in the
exercise of his or her official duties.

2. Each State Party shall consider adopting such legislative and other
measures as may be necessary to establish as criminal offences conduct
referred to in paragraph 1 of this article involving a foreign public official or
international civil servant. Likewise, each State Party shall consider
establishing as criminal offences other forms of corruption.

3.  Each State Party shall also adopt such measures as may be
necessary to establish as a criminal offence participation as an accomplice in
an offence established in accordance with this article.

4. For the purposes of paragraph 1 of this article and article 9 of this
Convention, “public official” shall mean a public official or a person who
provides a public service as defined in the domestic law and as applied in the
criminal law of the State Party in which the person in question performs that
function.

Article 9
Measures against corruption

1. In addition to the measures set forth in article 8 of this Convention,
each State Party shall, to the extent appropriate and consistent with its legal
system, adopt legislative, administrative or other effective measures to
promote integrity and to prevent, detect and punish the corruption of public
officials.

2. Each State Party shall take measures to ensure effective action by
its authorities in the prevention, detection and punishment of the corruption of
public officials, including providing such authorities with adequate
independence to deter the exertion of inappropriate influence on their actions.
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Article 10
Liability of legal persons

1. Each State Party shall adopt such measures as may be necessary,
consistent with its legal principles, to establish the liability of legal persons
for participation in serious crimes involving an organized criminal group and
for the offences established in accordance with articles 5, 6, 8 and 23 of this
Convention.

2. Subject to the legal principles of the State Party, the liability of
legal persons may be criminal, civil or administrative.

3. Such liability shall be without prejudice to the criminal liability of
the natural persons who have committed the offences.

4.  Each State Party shall, in particular, ensure that legal persons held
liable in accordance with this article are subject to effective, proportionate and
dissuasive criminal or non-criminal sanctions, including monetary sanctions.

Article 11
Prosecution, adjudication and sanctions

1. Each State Party shall make the commission of an offence
established in accordance with articles 5, 6, 8 and 23 of this Convention liable
to sanctions that take into account the gravity of that offence.

2. Each State Party shall endeavour to ensure that any discretionary
legal powers under its domestic law relating to the prosecution of persons for
offences covered by this Convention are exercised to maximize the
effectiveness of law enforcement measures in respect of those offences and
with due regard to the need to deter the commission of such offences.

3. In the case of offences established in accordance with articles 5, 6,
8 and 23 of this Convention, each State Party shall take appropriate measures,
in accordance with its domestic law and with due regard to the rights of the
defence, to seek to ensure that conditions imposed in connection with
decisions on release pending trial or appeal take into consideration the need to
ensure the presence of the defendant at subsequent criminal proceedings.

4. Each State Party shall ensure that its courts or other competent
authorities bear in mind the grave nature of the offences covered by this
Convention when considering the eventuality of early release or parole of
persons convicted of such offences.

5. Each State Party shall, where appropriate, establish under its
domestic law a long statute of limitations period in which to commence
proceedings for any offence covered by this Convention and a longer period
where the alleged offender has evaded the administration of justice.

6. Nothing contained in this Convention shall affect the principle that
the description of the offences established in accordance with this Convention
and of the applicable legal defenses or other legal principles controlling the
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lawfulness of conduct is reserved to the domestic law of a State Party and that
such offences shall be prosecuted and punished in accordance with that law.

Article 12
Confiscation and seizure

States Parties shall adopt, to the greatest extent possible within their
domestic legal systems, such measures as may be necessary to enable
confiscation of:

(a) Proceeds of crime derived from offences covered by this
Convention or property the value of which corresponds to that of such
proceeds;

(b) Property, equipment or other instrumentalities used in or destined
for use in offences covered by this Convention.

2. States Parties shall adopt such measures as may be necessary to
enable the identification, tracing, freezing or seizure of any item referred to in
paragraph 1 of this article for the purpose of eventual confiscation.

3. If proceeds of crime have been transformed or converted, in part or
in full, into other property, such property shall be liable to the measures
referred to in this article instead of the proceeds.

4. If proceeds of crime have been intermingled with property acquired
from legitimate sources, such property shall, without prejudice to any powers
relating to freezing or seizure, be liable to confiscation up to the assessed
value of the intermingled proceeds.

5. Income or other benefits derived from proceeds of crime, from
property into which proceeds of crime have been transformed or converted or
from property with which proceeds of crime have been intermingled shall also
be liable to the measures referred to in this article, in the same manner and to
the same extent as proceeds of crime.

6.  For the purposes of this article and article 13 of this Convention,
each State Party shall empower its courts or other competent authorities to
order that bank, financial or commercial records be made available or be
seized. States Parties shall not decline to act under the provisions of this
paragraph on the ground of bank secrecy.

7.  States Parties may consider the possibility of requiring that an
offender demonstrate the lawful origin of alleged proceeds of crime or other
property liable to confiscation, to the extent that such a requirement is
consistent with the principles of their domestic law and with the nature of the
judicial and other proceedings.

8.  The provisions of this article shall not be construed to prejudice the
rights of bona fide third parties.
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9. Nothing contained in this article shall affect the principle that the
measures to which it refers shall be defined and implemented in accordance
with and subject to the provisions of the domestic law of a State Party.

Article 13
International cooperation for purposes of confiscation

1. A State Party that has received a request from another State Party
having jurisdiction over an offence covered by this Convention for
confiscation of proceeds of crime, property, equipment or other
instrumentalities referred to in article 12, paragraph 1, of this Convention
situated in its territory shall, to the greatest extent possible within its domestic
legal system:

(a) Submit the request to its competent authorities for the purpose of
obtaining an order of confiscation and, if such an order is granted, give effect
to it; or

(b) Submit to its competent authorities, with a view to giving effect to
it to the extent requested, an order of confiscation issued by a court in the
territory of the requesting State Party in accordance with article 12, para-
graph 1, of this Convention insofar as it relates to proceeds of crime, property,
equipment or other instrumentalities referred to in article 12, paragraph 1,
situated in the territory of the requested State Party.

2.  Following a request made by another State Party having jurisdiction
over an offence covered by this Convention, the requested State Party shall
take measures to identify, trace and freeze or seize proceeds of crime,
property, equipment or other instrumentalities referred to in article 12,
paragraph 1, of this Convention for the purpose of eventual confiscation to be
ordered either by the requesting State Party or, pursuant to a request under
paragraph 1 of this article, by the requested State Party.

3. The provisions of article 18 of this Convention are applicable,
mutatis mutandis, to this article. In addition to the information specified in
article 18, paragraph 15, requests made pursuant to this article shall contain:

(a) In the case of a request pertaining to paragraph 1 (a) of this article,
a description of the property to be confiscated and a statement of the facts
relied upon by the requesting State Party sufficient to enable the requested
State Party to seek the order under its domestic law;

(b) In the case of a request pertaining to paragraph 1 (b) of this article,
a legally admissible copy of an order of confiscation upon which the request is
based issued by the requesting State Party, a statement of the facts and
information as to the extent to which execution of the order is requested;

(c¢) In the case of a request pertaining to paragraph 2 of this article, a
statement of the facts relied upon by the requesting State Party and a
description of the actions requested.
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4.  The decisions or actions provided for in paragraphs 1 and 2 of this
article shall be taken by the requested State Party in accordance with and
subject to the provisions of its domestic law and its procedural rules or any
bilateral or multilateral treaty, agreement or arrangement to which it may be
bound in relation to the requesting State Party.

5. Each State Party shall furnish copies of its laws and regulations that
give effect to this article and of any subsequent changes to such laws and
regulations or a description thereof to the Secretary-General of the United
Nations.

6. If a State Party elects to make the taking of the measures referred to
in paragraphs 1 and 2 of this article conditional on the existence of a relevant
treaty, that State Party shall consider this Convention the necessary and
sufficient treaty basis.

7.  Cooperation under this article may be refused by a State Party if the
offence to which the request relates is not an offence covered by this
Convention.

8. The provisions of this article shall not be construed to prejudice the
rights of bona fide third parties.

9.  States Parties shall consider concluding bilateral or multilateral
treaties, agreements or arrangements to enhance the effectiveness of
international cooperation undertaken pursuant to this article.

Article 14
Disposal of confiscated proceeds of crime or property

1. Proceeds of crime or property confiscated by a State Party pursuant
to articles 12 or 13, paragraph 1, of this Convention shall be disposed of by
that State Party in accordance with its domestic law and administrative
procedures.

2. When acting on the request made by another State Party in
accordance with article 13 of this Convention, States Parties shall, to the
extent permitted by domestic law and if so requested, give priority
consideration to returning the confiscated proceeds of crime or property to the
requesting State Party so that it can give compensation to the victims of the
crime or return such proceeds of crime or property to their legitimate owners.

3. When acting on the request made by another State Party in
accordance with articles 12 and 13 of this Convention, a State Party may give
special consideration to concluding agreements or arrangements on:

(a) Contributing the value of such proceeds of crime or property or
funds derived from the sale of such proceeds of crime or property or a part
thereof to the account designated in accordance with article 30, para-
graph 2 (c), of this Convention and to intergovernmental bodies specializing
in the fight against organized crime;
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(b) Sharing with other States Parties, on a regular or case-by-case
basis, such proceeds of crime or property, or funds derived from the sale of
such proceeds of crime or property, in accordance with its domestic law or
administrative procedures.

Article 15
Jurisdiction

Each State Party shall adopt such measures as may be necessary to
establish its jurisdiction over the offences established in accordance with
articles 5, 6, 8 and 23 of this Convention when:

(a) The offence is committed in the territory of that State Party; or

(b) The offence is committed on board a vessel that is flying the flag of
that State Party or an aircraft that is registered under the laws of that State
Party at the time that the offence is committed.

2. Subject to article 4 of this Convention, a State Party may also
establish its jurisdiction over any such offence when:

(a) The offence is committed against a national of that State Party;

(b) The offence is committed by a national of that State Party or a
stateless person who has his or her habitual residence in its territory; or

(¢) The offence is:

(1) One of those established in accordance with article 5, paragraph 1,
of this Convention and is committed outside its territory with a view to
the commission of a serious crime within its territory;

(ii) One of those established in accordance with article 6, para-
graph 1 (b) (ii), of this Convention and is committed outside its territory
with a view to the commission of an offence established in accordance
with article 6, paragraph 1 (a) (i) or (ii) or (b) (i), of this Convention
within its territory.

3. For the purposes of article 16, paragraph 10, of this Convention,
each State Party shall adopt such measures as may be necessary to establish its
jurisdiction over the offences covered by this Convention when the alleged
offender is present in its territory and it does not extradite such person solely
on the ground that he or she is one of its nationals.

4. Each State Party may also adopt such measures as may be
necessary to establish its jurisdiction over the offences covered by this
Convention when the alleged offender is present in its territory and it does not
extradite him or her.

5. If a State Party exercising its jurisdiction under paragraph 1 or 2 of
this article has been notified, or has otherwise learned, that one or more other
States Parties are conducting an investigation, prosecution or judicial
proceeding in respect of the same conduct, the competent authorities of those
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States Parties shall, as appropriate, consult one another with a view to
coordinating their actions.

6.  Without prejudice to norms of general international law, this
Convention does not exclude the exercise of any criminal jurisdiction
established by a State Party in accordance with its domestic law.

Article 16
Extradition

1. This article shall apply to the offences covered by this Convention
or in cases where an offence referred to in article 3, paragraph 1 (a) or (b),
involves an organized criminal group and the person who is the subject of the
request for extradition is located in the territory of the requested State Party,
provided that the offence for which extradition is sought is punishable under
the domestic law of both the requesting State Party and the requested State
Party.

2. If the request for extradition includes several separate serious
crimes, some of which are not covered by this article, the requested State
Party may apply this article also in respect of the latter offences.

3. Each of the offences to which this article applies shall be deemed to
be included as an extraditable offence in any extradition treaty existing
between States Parties. States Parties undertake to include such offences as
extraditable offences in every extradition treaty to be concluded between
them.

4. If a State Party that makes extradition conditional on the existence
of a treaty receives a request for extradition from another State Party with
which it has no extradition treaty, it may consider this Convention the legal
basis for extradition in respect of any offence to which this article applies.

5. States Parties that make extradition conditional on the existence of
a treaty shall:

(a) At the time of deposit of their instrument of ratification,
acceptance, approval of or accession to this Convention, inform the Secretary-
General of the United Nations whether they will take this Convention as the
legal basis for cooperation on extradition with other States Parties to this
Convention; and

(b) If they do not take this Convention as the legal basis for
cooperation on extradition, seek, where appropriate, to conclude treaties on
extradition with other States Parties to this Convention in order to implement
this article.

6. States Parties that do not make extradition conditional on the
existence of a treaty shall recognize offences to which this article applies as
extraditable offences between themselves.
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7.  Extradition shall be subject to the conditions provided for by the
domestic law of the requested State Party or by applicable extradition treaties,
including, inter alia, conditions in relation to the minimum penalty
requirement for extradition and the grounds upon which the requested State
Party may refuse extradition.

8.  States Parties shall, subject to their domestic law, endeavour to
expedite extradition procedures and to simplify evidentiary requirements
relating thereto in respect of any offence to which this article applies.

9. Subject to the provisions of its domestic law and its extradition
treaties, the requested State Party may, upon being satisfied that the
circumstances so warrant and are urgent and at the request of the requesting
State Party, take a person whose extradition is sought and who is present in its
territory into custody or take other appropriate measures to ensure his or her
presence at extradition proceedings.

10. A State Party in whose territory an alleged offender is found, if it
does not extradite such person in respect of an offence to which this article
applies solely on the ground that he or she is one of its nationals, shall, at the
request of the State Party seeking extradition, be obliged to submit the case
without undue delay to its competent authorities for the purpose of
prosecution. Those authorities shall take their decision and conduct their
proceedings in the same manner as in the case of any other offence of a grave
nature under the domestic law of that State Party. The States Parties concerned
shall cooperate with each other, in particular on procedural and evidentiary
aspects, to ensure the efficiency of such prosecution.

11. Whenever a State Party is permitted under its domestic law to
extradite or otherwise surrender one of its nationals only upon the condition
that the person will be returned to that State Party to serve the sentence
imposed as a result of the trial or proceedings for which the extradition or
surrender of the person was sought and that State Party and the State Party
seeking the extradition of the person agree with this option and other terms
that they may deem appropriate, such conditional extradition or surrender
shall be sufficient to discharge the obligation set forth in paragraph 10 of this
article.

12. If extradition, sought for purposes of enforcing a sentence, is
refused because the person sought is a national of the requested State Party,
the requested Party shall, if its domestic law so permits and in conformity
with the requirements of such law, upon application of the requesting Party,
consider the enforcement of the sentence that has been imposed under the
domestic law of the requesting Party or the remainder thereof.

13. Any person regarding whom proceedings are being carried out in
connection with any of the offences to which this article applies shall be
guaranteed fair treatment at all stages of the proceedings, including enjoyment
of all the rights and guarantees provided by the domestic law of the State
Party in the territory of which that person is present.
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14. Nothing in this Convention shall be interpreted as imposing an
obligation to extradite if the requested State Party has substantial grounds for
believing that the request has been made for the purpose of prosecuting or
punishing a person on account of that person’s sex, race, religion, nationality,
ethnic origin or political opinions or that compliance with the request would
cause prejudice to that person’s position for any one of these reasons.

15. States Parties may not refuse a request for extradition on the sole
ground that the offence is also considered to involve fiscal matters.

16. Before refusing extradition, the requested State Party shall, where
appropriate, consult with the requesting State Party to provide it with ample
opportunity to present its opinions and to provide information relevant to its
allegation.

17. States Parties shall seek to conclude bilateral and multilateral
agreements or arrangements to carry out or to enhance the effectiveness of
extradition.

Article 17
Transfer of sentenced persons

States Parties may consider entering into bilateral or multilateral
agreements or arrangements on the transfer to their territory of persons
sentenced to imprisonment or other forms of deprivation of liberty for
offences covered by this Convention, in order that they may complete their
sentences there.

Article 18
Mutual legal assistance

1. States Parties shall afford one another the widest measure of mutual
legal assistance in investigations, prosecutions and judicial proceedings in
relation to the offences covered by this Convention as provided for in article 3
and shall reciprocally extend to one another similar assistance where the
requesting State Party has reasonable grounds to suspect that the offence
referred to in article 3, paragraph 1 (a) or (b), is transnational in nature,
including that victims, witnesses, proceeds, instrumentalities or evidence of
such offences are located in the requested State Party and that the offence
involves an organized criminal group.

2. Mutual legal assistance shall be afforded to the fullest extent
possible under relevant laws, treaties, agreements and arrangements of the
requested State Party with respect to investigations, prosecutions and judicial
proceedings in relation to the offences for which a legal person may be held
liable in accordance with article 10 of this Convention in the requesting State
Party.

3. Mutual legal assistance to be afforded in accordance with this
article may be requested for any of the following purposes:
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(a) Taking evidence or statements from persons;

(b) Effecting service of judicial documents;

(¢) Executing searches and seizures, and freezing;

(d) Examining objects and sites;

(e) Providing information, evidentiary items and expert evaluations;

(f) Providing originals or certified copies of relevant documents and
records, including government, bank, financial, corporate or business records;

(g) Identifying or tracing proceeds of crime, property, instrumentalities
or other things for evidentiary purposes;

(h) Facilitating the voluntary appearance of persons in the requesting
State Party;

(1)  Any other type of assistance that is not contrary to the domestic law
of the requested State Party.

4.  Without prejudice to domestic law, the competent authorities of a
State Party may, without prior request, transmit information relating to
criminal matters to a competent authority in another State Party where they
believe that such information could assist the authority in undertaking or
successfully concluding inquiries and criminal proceedings or could result in a
request formulated by the latter State Party pursuant to this Convention.

5. The transmission of information pursuant to paragraph 4 of this
article shall be without prejudice to inquiries and criminal proceedings in the
State of the competent authorities providing the information. The competent
authorities receiving the information shall comply with a request that said
information remain confidential, even temporarily, or with restrictions on its
use. However, this shall not prevent the receiving State Party from disclosing
in its proceedings information that is exculpatory to an accused person. In
such a case, the receiving State Party shall notify the transmitting State Party
prior to the disclosure and, if so requested, consult with the transmitting State
Party. If, in an exceptional case, advance notice is not possible, the receiving
State Party shall inform the transmitting State Party of the disclosure without
delay.

6.  The provisions of this article shall not affect the obligations under
any other treaty, bilateral or multilateral, that governs or will govern, in whole
or in part, mutual legal assistance.

7. Paragraphs 9 to 29 of this article shall apply to requests made
pursuant to this article if the States Parties in question are not bound by a
treaty of mutual legal assistance. If those States Parties are bound by such a
treaty, the corresponding provisions of that treaty shall apply unless the States
Parties agree to apply paragraphs 9 to 29 of this article in lieu thereof. States
Parties are strongly encouraged to apply these paragraphs if they facilitate
cooperation.
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8.  States Parties shall not decline to render mutual legal assistance
pursuant to this article on the ground of bank secrecy.

9. States Parties may decline to render mutual legal assistance
pursuant to this article on the ground of absence of dual criminality. However,
the requested State Party may, when it deems appropriate, provide assistance,
to the extent it decides at its discretion, irrespective of whether the conduct
would constitute an offence under the domestic law of the requested State
Party.

10. A person who is being detained or is serving a sentence in the
territory of one State Party whose presence in another State Party is requested
for purposes of identification, testimony or otherwise providing assistance in
obtaining evidence for investigations, prosecutions or judicial proceedings in
relation to offences covered by this Convention may be transferred if the
following conditions are met:

(a) The person freely gives his or her informed consent;

(b) The competent authorities of both States Parties agree, subject to
such conditions as those States Parties may deem appropriate.

11. For the purposes of paragraph 10 of this article:

(a) The State Party to which the person is transferred shall have the
authority and obligation to keep the person transferred in custody, unless
otherwise requested or authorized by the State Party from which the person
was transferred;

(b) The State Party to which the person is transferred shall without
delay implement its obligation to return the person to the custody of the State
Party from which the person was transferred as agreed beforehand, or as
otherwise agreed, by the competent authorities of both States Parties;

(c) The State Party to which the person is transferred shall not require
the State Party from which the person was transferred to initiate extradition
proceedings for the return of the person;

(d) The person transferred shall receive credit for service of the
sentence being served in the State from which he or she was transferred for
time spent in the custody of the State Party to which he or she was transferred.

12. Unless the State Party from which a person is to be transferred in
accordance with paragraphs 10 and 11 of this article so agrees, that person,
whatever his or her nationality, shall not be prosecuted, detained, punished or
subjected to any other restriction of his or her personal liberty in the territory
of the State to which that person is transferred in respect of acts, omissions or
convictions prior to his or her departure from the territory of the State from
which he or she was transferred.

13. Each State Party shall designate a central authority that shall have
the responsibility and power to receive requests for mutual legal assistance
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and either to execute them or to transmit them to the competent authorities for
execution. Where a State Party has a special region or territory with a separate
system of mutual legal assistance, it may designate a distinct central authority
that shall have the same function for that region or territory. Central
authorities shall ensure the speedy and proper execution or transmission of the
requests received. Where the central authority transmits the request to a
competent authority for execution, it shall encourage the speedy and proper
execution of the request by the competent authority. The Secretary-General of
the United Nations shall be notified of the central authority designated for this
purpose at the time each State Party deposits its instrument of ratification,
acceptance or approval of or accession to this Convention. Requests for
mutual legal assistance and any communication related thereto shall be
transmitted to the central authorities designated by the States Parties. This
requirement shall be without prejudice to the right of a State Party to require
that such requests and communications be addressed to it through diplomatic
channels and, in urgent circumstances, where the States Parties agree, through
the International Criminal Police Organization, if possible.

14. Requests shall be made in writing or, where possible, by any means
capable of producing a written record, in a language acceptable to the
requested State Party, under conditions allowing that State Party to establish
authenticity. The Secretary-General of the United Nations shall be notified of
the language or languages acceptable to each State Party at the time it deposits
its instrument of ratification, acceptance or approval of or accession to this
Convention. In urgent circumstances and where agreed by the States Parties,
requests may be made orally, but shall be confirmed in writing forthwith.

15. A request for mutual legal assistance shall contain:
(a) The identity of the authority making the request;

(b) The subject matter and nature of the investigation, prosecution or
judicial proceeding to which the request relates and the name and functions of
the authority conducting the investigation, prosecution or judicial proceeding;

(¢) A summary of the relevant facts, except in relation to requests for
the purpose of service of judicial documents;

(d) A description of the assistance sought and details of any particular
procedure that the requesting State Party wishes to be followed;

(e) Where possible, the identity, location and nationality of any person
concerned; and

(f) The purpose for which the evidence, information or action is
sought.

16. The requested State Party may request additional information when
it appears necessary for the execution of the request in accordance with its
domestic law or when it can facilitate such execution.
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17. A request shall be executed in accordance with the domestic law of
the requested State Party and, to the extent not contrary to the domestic law of
the requested State Party and where possible, in accordance with the
procedures specified in the request.

18. Wherever possible and consistent with fundamental principles of
domestic law, when an individual is in the territory of a State Party and has to
be heard as a witness or expert by the judicial authorities of another State
Party, the first State Party may, at the request of the other, permit the hearing
to take place by video conference if it is not possible or desirable for the
individual in question to appear in person in the territory of the requesting
State Party. States Parties may agree that the hearing shall be conducted by a
judicial authority of the requesting State Party and attended by a judicial
authority of the requested State Party.

19. The requesting State Party shall not transmit or use information or
evidence furnished by the requested State Party for investigations,
prosecutions or judicial proceedings other than those stated in the request
without the prior consent of the requested State Party. Nothing in this
paragraph shall prevent the requesting State Party from disclosing in its
proceedings information or evidence that is exculpatory to an accused person.
In the latter case, the requesting State Party shall notify the requested State
Party prior to the disclosure and, if so requested, consult with the requested
State Party. If, in an exceptional case, advance notice is not possible, the
requesting State Party shall inform the requested State Party of the disclosure
without delay.

20. The requesting State Party may require that the requested State
Party keep confidential the fact and substance of the request, except to the
extent necessary to execute the request. If the requested State Party cannot
comply with the requirement of confidentiality, it shall promptly inform the
requesting State Party.

21. Mutual legal assistance may be refused:

(a) If the request is not made in conformity with the provisions of this
article;

(b) If the requested State Party considers that execution of the request
is likely to prejudice its sovereignty, security, ordre public or other essential
interests;

(c) If the authorities of the requested State Party would be prohibited
by its domestic law from carrying out the action requested with regard to any
similar offence, had it been subject to investigation, prosecution or judicial
proceedings under their own jurisdiction;

(d) If it would be contrary to the legal system of the requested State
Party relating to mutual legal assistance for the request to be granted.
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22. States Parties may not refuse a request for mutual legal assistance
on the sole ground that the offence is also considered to involve fiscal matters.

23. Reasons shall be given for any refusal of mutual legal assistance.

24. The requested State Party shall execute the request for mutual legal
assistance as soon as possible and shall take as full account as possible of any
deadlines suggested by the requesting State Party and for which reasons are
given, preferably in the request. The requested State Party shall respond to
reasonable requests by the requesting State Party on progress of its handling
of the request. The requesting State Party shall promptly inform the requested
State Party when the assistance sought is no longer required.

25. Mutual legal assistance may be postponed by the requested State
Party on the ground that it interferes with an ongoing investigation,
prosecution or judicial proceeding.

26. Before refusing a request pursuant to paragraph 21 of this article or
postponing its execution pursuant to paragraph 25 of this article, the requested
State Party shall consult with the requesting State Party to consider whether
assistance may be granted subject to such terms and conditions as it deems
necessary. If the requesting State Party accepts assistance subject to those
conditions, it shall comply with the conditions.

27. Without prejudice to the application of paragraph 12 of this article,
a witness, expert or other person who, at the request of the requesting State
Party, consents to give evidence in a proceeding or to assist in an
investigation, prosecution or judicial proceeding in the territory of the
requesting State Party shall not be prosecuted, detained, punished or subjected
to any other restriction of his or her personal liberty in that territory in respect
of acts, omissions or convictions prior to his or her departure from the
territory of the requested State Party. Such safe conduct shall cease when the
witness, expert or other person having had, for a period of fifteen consecutive
days or for any period agreed upon by the States Parties from the date on
which he or she has been officially informed that his or her presence is no
longer required by the judicial authorities, an opportunity of leaving, has
nevertheless remained voluntarily in the territory of the requesting State Party
or, having left it, has returned of his or her own free will.

28. The ordinary costs of executing a request shall be borne by the
requested State Party, unless otherwise agreed by the States Parties concerned.
If expenses of a substantial or extraordinary nature are or will be required to
fulfil the request, the States Parties shall consult to determine the terms and
conditions under which the request will be executed, as well as the manner in
which the costs shall be borne.

29. The requested State Party:

(a) Shall provide to the requesting State Party copies of government
records, documents or information in its possession that under its domestic
law are available to the general public;
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(b) May, at its discretion, provide to the requesting State Party in
whole, in part or subject to such conditions as it deems appropriate, copies of
any government records, documents or information in its possession that
under its domestic law are not available to the general public.

30. States Parties shall consider, as may be necessary, the possibility of
concluding bilateral or multilateral agreements or arrangements that would
serve the purposes of, give practical effect to or enhance the provisions of this
article.

Article 19
Joint investigations

States Parties shall consider concluding bilateral or multilateral
agreements or arrangements whereby, in relation to matters that are the subject
of investigations, prosecutions or judicial proceedings in one or more States,
the competent authorities concerned may establish joint investigative bodies.
In the absence of such agreements or arrangements, joint investigations may
be undertaken by agreement on a case-by-case basis. The States Parties
involved shall ensure that the sovereignty of the State Party in whose territory
such investigation is to take place is fully respected.

Article 20
Special investigative techniques

1. If permitted by the basic principles of its domestic legal system,
each State Party shall, within its possibilities and under the conditions
prescribed by its domestic law, take the necessary measures to allow for the
appropriate use of controlled delivery and, where it deems appropriate, for the
use of other special investigative techniques, such as electronic or other forms
of surveillance and undercover operations, by its competent authorities in its
territory for the purpose of effectively combating organized crime.

2.  For the purpose of investigating the offences covered by this
Convention, States Parties are encouraged to conclude, when necessary,
appropriate bilateral or multilateral agreements or arrangements for using such
special investigative techniques in the context of cooperation at the
international level. Such agreements or arrangements shall be concluded and
implemented in full compliance with the principle of sovereign equality of
States and shall be carried out strictly in accordance with the terms of those
agreements or arrangements.

3. In the absence of an agreement or arrangement as set forth in
paragraph 2 of this article, decisions to use such special investigative
techniques at the international level shall be made on a case-by-case basis and
may, when necessary, take into consideration financial arrangements and
understandings with respect to the exercise of jurisdiction by the States Parties
concerned.
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4. Decisions to use controlled delivery at the international level may,
with the consent of the States Parties concerned, include methods such as
intercepting and allowing the goods to continue intact or be removed or
replaced in whole or in part.

Article 21
Transfer of criminal proceedings

States Parties shall consider the possibility of transferring to one another
proceedings for the prosecution of an offence covered by this Convention in
cases where such transfer is considered to be in the interests of the proper
administration of justice, in particular in cases where several jurisdictions are
involved, with a view to concentrating the prosecution.

Article 22
Establishment of criminal record

Each State Party may adopt such legislative or other measures as may be
necessary to take into consideration, under such terms as and for the purpose
that it deems appropriate, any previous conviction in another State of an
alleged offender for the purpose of using such information in criminal
proceedings relating to an offence covered by this Convention.

Article 23
Criminalization of obstruction of justice

Each State Party shall adopt such legislative and other measures as may
be necessary to establish as criminal offences, when committed intentionally:

(a) The use of physical force, threats or intimidation or the promise,
offering or giving of an undue advantage to induce false testimony or to
interfere in the giving of testimony or the production of evidence in a
proceeding in relation to the commission of offences covered by this
Convention;

(b) The use of physical force, threats or intimidation to interfere with
the exercise of official duties by a justice or law enforcement official in
relation to the commission of offences covered by this Convention. Nothing in
this subparagraph shall prejudice the right of States Parties to have legislation
that protects other categories of public officials.

Article 24
Protection of witnesses

1. Each State Party shall take appropriate measures within its means
to provide effective protection from potential retaliation or intimidation for
witnesses in criminal proceedings who give testimony concerning offences
covered by this Convention and, as appropriate, for their relatives and other
persons close to them.
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2. The measures envisaged in paragraph 1 of this article may include,
inter alia, without prejudice to the rights of the defendant, including the right
to due process:

(a) Establishing procedures for the physical protection of such persons,
such as, to the extent necessary and feasible, relocating them and permitting,
where appropriate, non-disclosure or limitations on the disclosure of
information concerning the identity and whereabouts of such persons;

(b) Providing evidentiary rules to permit witness testimony to be given
in a manner that ensures the safety of the witness, such as permitting
testimony to be given through the use of communications technology such as
video links or other adequate means.

3. States Parties shall consider entering into agreements or
arrangements with other States for the relocation of persons referred to in
paragraph 1 of this article.

4.  The provisions of this article shall also apply to victims insofar as
they are witnesses.

Article 25
Assistance to and protection of victims

1. Each State Party shall take appropriate measures within its means
to provide assistance and protection to victims of offences covered by this
Convention, in particular in cases of threat of retaliation or intimidation.

2. Each State Party shall establish appropriate procedures to provide
access to compensation and restitution for victims of offences covered by this
Convention.

3. Each State Party shall, subject to its domestic law, enable views and
concerns of victims to be presented and considered at appropriate stages of
criminal proceedings against offenders in a manner not prejudicial to the
rights of the defence.

Article 26
Measures to enhance cooperation with
law enforcement authorities

1. Each State Party shall take appropriate measures to encourage
persons who participate or who have participated in organized criminal
groups:

(a) To supply information useful to competent authorities for
investigative and evidentiary purposes on such matters as:

(i) The identity, nature, composition, structure, location or activities of
organized criminal groups;

(i1) Links, including international links, with other organized criminal
groups;

96



(iii) Offences that organized criminal groups have committed or may
commit;

(b) To provide factual, concrete help to competent authorities that may
contribute to depriving organized criminal groups of their resources or of the
proceeds of crime.

2. Each State Party shall consider providing for the possibility, in
appropriate cases, of mitigating punishment of an accused person who
provides substantial cooperation in the investigation or prosecution of an
offence covered by this Convention.

3. Each State Party shall consider providing for the possibility, in
accordance with fundamental principles of its domestic law, of granting
immunity from prosecution to a person who provides substantial cooperation
in the investigation or prosecution of an offence covered by this Convention.

4.  Protection of such persons shall be as provided for in article 24 of
this Convention.

5. Where a person referred to in paragraph 1 of this article located in
one State Party can provide substantial cooperation to the competent
authorities of another State Party, the States Parties concerned may consider
entering into agreements or arrangements, in accordance with their domestic
law, concerning the potential provision by the other State Party of the
treatment set forth in paragraphs 2 and 3 of this article.

Article 27
Law enforcement cooperation

1. States Parties shall cooperate closely with one another, consistent
with their respective domestic legal and administrative systems, to enhance
the effectiveness of law enforcement action to combat the offences covered by
this Convention. Each State Party shall, in particular, adopt effective
measures:

(a) To enhance and, where necessary, to establish channels of
communication between their competent authorities, agencies and services in
order to facilitate the secure and rapid exchange of information concerning all
aspects of the offences covered by this Convention, including, if the States
Parties concerned deem it appropriate, links with other criminal activities;

(b) To cooperate with other States Parties in conducting inquiries with
respect to offences covered by this Convention concerning:

(i) The identity, whereabouts and activities of persons suspected of
involvement in such offences or the location of other persons concerned;

(ii) The movement of proceeds of crime or property derived from the
commission of such offences;

97



(iii) The movement of property, equipment or other instrumentalities
used or intended for use in the commission of such offences;

(c) To provide, when appropriate, necessary items or quantities of
substances for analytical or investigative purposes;

(d) To facilitate effective coordination between their competent
authorities, agencies and services and to promote the exchange of personnel
and other experts, including, subject to bilateral agreements or arrangements
between the States Parties concerned, the posting of liaison officers;

(e) To exchange information with other States Parties on specific
means and methods used by organized criminal groups, including, where
applicable, routes and conveyances and the use of false identities, altered or
false documents or other means of concealing their activities;

(f) To exchange information and coordinate administrative and other
measures taken as appropriate for the purpose of early identification of the
offences covered by this Convention.

2. With a view to giving effect to this Convention, States Parties shall
consider entering into bilateral or multilateral agreements or arrangements on
direct cooperation between their law enforcement agencies and, where such
agreements or arrangements already exist, amending them. In the absence of
such agreements or arrangements between the States Parties concerned, the
Parties may consider this Convention as the basis for mutual law enforcement
cooperation in respect of the offences covered by this Convention. Whenever
appropriate, States Parties shall make full use of agreements or arrangements,
including international or regional organizations, to enhance the cooperation
between their law enforcement agencies.

3. States Parties shall endeavour to cooperate within their means to
respond to transnational organized crime committed through the use of
modern technology.

Article 28
Collection, exchange and analysis of information
on the nature of organized crime

1. Each State Party shall consider analysing, in consultation with the
scientific and academic communities, trends in organized crime in its territory,
the circumstances in which organized crime operates, as well as the
professional groups and technologies involved.

2. States Parties shall consider developing and sharing analytical
expertise concerning organized criminal activities with each other and through
international and regional organizations. For that purpose, common
definitions, standards and methodologies should be developed and applied as
appropriate.
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3. Each State Party shall consider monitoring its policies and actual
measures to combat organized crime and making assessments of their
effectiveness and efficiency.

Article 29
Training and technical assistance

1. Each State Party shall, to the extent necessary, initiate, develop or
improve specific training programmes for its law enforcement personnel,
including prosecutors, investigating magistrates and customs personnel, and
other personnel charged with the prevention, detection and control of the
offences covered by this Convention. Such programmes may include
secondments and exchanges of staff. Such programmes shall deal, in particular
and to the extent permitted by domestic law, with the following:

(a) Methods used in the prevention, detection and control of the
offences covered by this Convention;

(b) Routes and techniques used by persons suspected of involvement in
offences covered by this Convention, including in transit States, and
appropriate countermeasures;

(c) Monitoring of the movement of contraband;

(d) Detection and monitoring of the movements of proceeds of crime,
property, equipment or other instrumentalities and methods used for the
transfer, concealment or disguise of such proceeds, property, equipment or
other instrumentalities, as well as methods used in combating money-
laundering and other financial crimes;

(e) Collection of evidence;
(f) Control techniques in free trade zones and free ports;

(g) Modern law enforcement equipment and techniques, including
electronic surveillance, controlled deliveries and undercover operations;

(h) Methods used in combating transnational organized crime
committed through the use of computers, telecommunications networks or
other forms of modern technology; and

(i) Methods used in the protection of victims and witnesses.

2. States Parties shall assist one another in planning and implementing
research and training programmes designed to share expertise in the areas
referred to in paragraph 1 of this article and to that end shall also, when
appropriate, use regional and international conferences and seminars to
promote cooperation and to stimulate discussion on problems of mutual
concern, including the special problems and needs of transit States.

3. States Parties shall promote training and technical assistance that
will facilitate extradition and mutual legal assistance. Such training and
technical assistance may include language training, secondments and
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exchanges between personnel in central authorities or agencies with relevant
responsibilities.

4. In the case of existing bilateral and multilateral agreements or
arrangements, States Parties shall strengthen, to the extent necessary, efforts to
maximize operational and training activities within international and regional
organizations and within other relevant bilateral and multilateral agreements
or arrangements.

Article 30
Other measures: implementation of the Convention through
economic development and technical assistance

1. States Parties shall take measures conducive to the optimal
implementation of this Convention to the extent possible, through
international cooperation, taking into account the negative effects of organized
crime on society in general, in particular on sustainable development.

2. States Parties shall make concrete efforts to the extent possible and
in coordination with each other, as well as with international and regional
organizations:

(a) To enhance their cooperation at various levels with developing
countries, with a view to strengthening the capacity of the latter to prevent and
combat transnational organized crime;

(b) To enhance financial and material assistance to support the efforts
of developing countries to fight transnational organized crime effectively and
to help them implement this Convention successfully;

(¢) To provide technical assistance to developing countries and
countries with economies in transition to assist them in meeting their needs
for the implementation of this Convention. To that end, States Parties shall
endeavour to make adequate and regular voluntary contributions to an account
specifically designated for that purpose in a United Nations funding
mechanism. States Parties may also give special consideration, in accordance
with their domestic law and the provisions of this Convention, to contributing
to the aforementioned account a percentage of the money or of the
corresponding value of proceeds of crime or property confiscated in
accordance with the provisions of this Convention;

(d) To encourage and persuade other States and financial institutions as
appropriate to join them in efforts in accordance with this article, in particular
by providing more training programmes and modern equipment to developing
countries in order to assist them in achieving the objectives of this
Convention.

3. To the extent possible, these measures shall be without prejudice to
existing foreign assistance commitments or to other financial cooperation
arrangements at the bilateral, regional or international level.
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4.  States Parties may conclude bilateral or multilateral agreements or
arrangements on material and logistical assistance, taking into consideration
the financial arrangements necessary for the means of international
cooperation provided for by this Convention to be effective and for the
prevention, detection and control of transnational organized crime.

Article 31
Prevention

1. States Parties shall endeavour to develop and evaluate national
projects and to establish and promote best practices and policies aimed at the
prevention of transnational organized crime.

2.  States Parties shall endeavour, in accordance with fundamental
principles of their domestic law, to reduce existing or future opportunities for
organized criminal groups to participate in lawful markets with proceeds of
crime, through appropriate legislative, administrative or other measures. These
measures should focus on:

(a) The strengthening of cooperation between law enforcement
agencies or prosecutors and relevant private entities, including industry;

(b) The promotion of the development of standards and procedures
designed to safeguard the integrity of public and relevant private entities, as
well as codes of conduct for relevant professions, in particular lawyers,
notaries public, tax consultants and accountants;

(c) The prevention of the misuse by organized criminal groups of
tender procedures conducted by public authorities and of subsidies and
licences granted by public authorities for commercial activity;

(d) The prevention of the misuse of legal persons by organized criminal
groups; such measures could include:

(i) The establishment of public records on legal and natural persons
involved in the establishment, management and funding of legal persons;

(ii) The introduction of the possibility of disqualifying by court order
or any appropriate means for a reasonable period of time persons
convicted of offences covered by this Convention from acting as
directors of legal persons incorporated within their jurisdiction;

(iii) The establishment of national records of persons disqualified from
acting as directors of legal persons; and

(iv) The exchange of information contained in the records referred to in
subparagraphs (d) (i) and (iii) of this paragraph with the competent
authorities of other States Parties.

3. States Parties shall endeavour to promote the reintegration into
society of persons convicted of offences covered by this Convention.
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4. States Parties shall endeavour to evaluate periodically existing
relevant legal instruments and administrative practices with a view to
detecting their vulnerability to misuse by organized criminal groups.

5.  States Parties shall endeavour to promote public awareness
regarding the existence, causes and gravity of and the threat posed by
transnational organized crime. Information may be disseminated where
appropriate through the mass media and shall include measures to promote
public participation in preventing and combating such crime.

6.  Each State Party shall inform the Secretary-General of the United
Nations of the name and address of the authority or authorities that can assist
other States Parties in developing measures to prevent transnational organized
crime.

7.  States Parties shall, as appropriate, collaborate with each other and
relevant international and regional organizations in promoting and developing
the measures referred to in this article. This includes participation in
international projects aimed at the prevention of transnational organized
crime, for example by alleviating the circumstances that render socially
marginalized groups vulnerable to the action of transnational organized crime.

Article 32
Conference of the Parties to the Convention

1. A Conference of the Parties to the Convention is hereby established
to improve the capacity of States Parties to combat transnational organized
crime and to promote and review the implementation of this Convention.

2.  The Secretary-General of the United Nations shall convene the
Conference of the Parties not later than one year following the entry into force
of this Convention. The Conference of the Parties shall adopt rules of
procedure and rules governing the activities set forth in paragraphs 3 and 4 of
this article (including rules concerning payment of expenses incurred in
carrying out those activities).

3.  The Conference of the Parties shall agree upon mechanisms for
achieving the objectives mentioned in paragraph 1 of this article, including:

(a) Facilitating activities by States Parties under articles 29, 30 and 31
of this Convention, including by encouraging the mobilization of voluntary
contributions;

(b) Facilitating the exchange of information among States Parties on
patterns and trends in transnational organized crime and on successful
practices for combating it;

(c) Cooperating with relevant international and regional organizations
and non-governmental organizations;

(d) Reviewing periodically the implementation of this Convention;
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(e) Making recommendations to improve this Convention and its
implementation.

4. For the purpose of paragraphs 3 (d) and (e) of this article, the
Conference of the Parties shall acquire the necessary knowledge of the
measures taken by States Parties in implementing this Convention and the
difficulties encountered by them in doing so through information provided by
them and through such supplemental review mechanisms as may be
established by the Conference of the Parties.

5. Each State Party shall provide the Conference of the Parties with
information on its programmes, plans and practices, as well as legislative and
administrative measures to implement this Convention, as required by the
Conference of the Parties.

Article 33
Secretariat

1.  The Secretary-General of the United Nations shall provide the
necessary secretariat services to the Conference of the Parties to the
Convention.

2. The secretariat shall:

(a) Assist the Conference of the Parties in carrying out the activities set
forth in article 32 of this Convention and make arrangements and provide the
necessary services for the sessions of the Conference of the Parties;

(b) Upon request, assist States Parties in providing information to the
Conference of the Parties as envisaged in article 32, paragraph 5, of this
Convention; and

(c) Ensure the necessary coordination with the secretariats of relevant
international and regional organizations.

Article 34
Implementation of the Convention

1. Each State Party shall take the necessary measures, including
legislative and administrative measures, in accordance with fundamental
principles of its domestic law, to ensure the implementation of its obligations
under this Convention.

2.  The offences established in accordance with articles 5, 6, 8 and 23
of this Convention shall be established in the domestic law of each State Party
independently of the transnational nature or the involvement of an organized
criminal group as described in article 3, paragraph 1, of this Convention,
except to the extent that article 5 of this Convention would require the
involvement of an organized criminal group.
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3. Each State Party may adopt more strict or severe measures than
those provided for by this Convention for preventing and combating
transnational organized crime.

Article 35
Settlement of disputes

1.  States Parties shall endeavour to settle disputes concerning the
interpretation or application of this Convention through negotiation.

2. Any dispute between two or more States Parties concerning the
interpretation or application of this Convention that cannot be settled through
negotiation within a reasonable time shall, at the request of one of those States
Parties, be submitted to arbitration. If, six months after the date of the request
for arbitration, those States Parties are unable to agree on the organization of
the arbitration, any one of those States Parties may refer the dispute to the
International Court of Justice by request in accordance with the Statute of the
Court.

3.  Each State Party may, at the time of signature, ratification,
acceptance or approval of or accession to this Convention, declare that it does
not consider itself bound by paragraph 2 of this article. The other States
Parties shall not be bound by paragraph 2 of this article with respect to any
State Party that has made such a reservation.

4. Any State Party that has made a reservation in accordance with
paragraph 3 of this article may at any time withdraw that reservation by
notification to the Secretary-General of the United Nations.

Article 36
Signature, ratification, acceptance, approval and accession

1. This Convention shall be open to all States for signature from 12 to
15 December 2000 in Palermo, Italy, and thereafter at United Nations
Headquarters in New York until 12 December 2002.

2.  This Convention shall also be open for signature by regional
economic integration organizations provided that at least one member State of
such organization has signed this Convention in accordance with paragraph 1
of this article.

3. This Convention is subject to ratification, acceptance or approval.
Instruments of ratification, acceptance or approval shall be deposited with the
Secretary-General of the United Nations. A regional economic integration
organization may deposit its instrument of ratification, acceptance or approval
if at least one of its member States has done likewise. In that instrument of
ratification, acceptance or approval, such organization shall declare the extent
of its competence with respect to the matters governed by this Convention.
Such organization shall also inform the depositary of any relevant
modification in the extent of its competence.

104



4.  This Convention is open for accession by any State or any regional
economic integration organization of which at least one member State is a
Party to this Convention. Instruments of accession shall be deposited with the
Secretary-General of the United Nations. At the time of its accession, a
regional economic integration organization shall declare the extent of its
competence with respect to matters governed by this Convention. Such
organization shall also inform the depositary of any relevant modification in
the extent of its competence.

Article 37
Relation with protocols

1. This Convention may be supplemented by one or more protocols.

2. In order to become a Party to a protocol, a State or a regional
economic integration organization must also be a Party to this Convention.

3. A State Party to this Convention is not bound by a protocol unless it
becomes a Party to the protocol in accordance with the provisions thereof.

4.  Any protocol to this Convention shall be interpreted together with
this Convention, taking into account the purpose of that protocol.

Article 38
Entry into force

1. This Convention shall enter into force on the ninetieth day after the
date of deposit of the fortieth instrument of ratification, acceptance, approval
or accession. For the purpose of this paragraph, any instrument deposited by a
regional economic integration organization shall not be counted as additional
to those deposited by member States of such organization.

2.  For each State or regional economic integration organization
ratifying, accepting, approving or acceding to this Convention after the
deposit of the fortieth instrument of such action, this Convention shall enter
into force on the thirtieth day after the date of deposit by such State or
organization of the relevant instrument.

Article 39
Amendment

1. After the expiry of five years from the entry into force of this
Convention, a State Party may propose an amendment and file it with the
Secretary-General of the United Nations, who shall thereupon communicate
the proposed amendment to the States Parties and to the Conference of the
Parties to the Convention for the purpose of considering and deciding on the
proposal. The Conference of the Parties shall make every effort to achieve
consensus on each amendment. If all efforts at consensus have been exhausted
and no agreement has been reached, the amendment shall, as a last resort,
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require for its adoption a two-thirds majority vote of the States Parties present
and voting at the meeting of the Conference of the Parties.

2.  Regional economic integration organizations, in matters within
their competence, shall exercise their right to vote under this article with a
number of votes equal to the number of their member States that are Parties to
this Convention. Such organizations shall not exercise their right to vote if
their member States exercise theirs and vice versa.

3. An amendment adopted in accordance with paragraph 1 of this
article is subject to ratification, acceptance or approval by States Parties.

4. An amendment adopted in accordance with paragraph 1 of this
article shall enter into force in respect of a State Party ninety days after the
date of the deposit with the Secretary-General of the United Nations of an
instrument of ratification, acceptance or approval of such amendment.

5. When an amendment enters into force, it shall be binding on those
States Parties which have expressed their consent to be bound by it. Other
States Parties shall still be bound by the provisions of this Convention and any
earlier amendments that they have ratified, accepted or approved.

Article 40
Denunciation

1. A State Party may denounce this Convention by written notification
to the Secretary-General of the United Nations. Such denunciation shall
become effective one year after the date of receipt of the notification by the
Secretary-General.

2. A regional economic integration organization shall cease to be a
Party to this Convention when all of its member States have denounced it.

3. Denunciation of this Convention in accordance with paragraph 1 of
this article shall entail the denunciation of any protocols thereto.

Article 41
Depositary and languages

1. The Secretary-General of the United Nations is designated
depositary of this Convention.

2.  The original of this Convention, of which the Arabic, Chinese,
English, French, Russian and Spanish texts are equally authentic, shall be
deposited with the Secretary-General of the United Nations.

IN WITNESS WHEREOF, the undersigned plenipotentiaries, being duly
authorized thereto by their respective Governments, have signed this
Convention.
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C. General Assembly resolution 51/191: United Nations
Declaration against Corruption and Bribery in
International Commercial Transactions2?

United Nations Declaration against Corruption and
Bribery in International Commercial Transactions

The General Assembly,

Recalling its resolution 3514 (XXX) of 15 December 1975, in which it,
inter alia, condemned all corrupt practices, including bribery, in international
commercial transactions, reaffirmed the right of any State to adopt legislation
and to investigate and take appropriate legal action, in accordance with its
national laws and regulations, against such corrupt practices, and called upon
all Governments to cooperate to prevent corrupt practices, including bribery,

Recalling also the further work carried out by the General Assembly and
the Economic and Social Council on the issue of illicit payments and on
elaborating a code of conduct on transnational corporations, consideration of
which helped call attention to and raise international awareness of the adverse
consequences of bribery in international commercial transactions,

Recalling further its resolution 50/106 of 20 December 1995, in which it
recommended that the Economic and Social Council consider the draft
international agreement on illicit payments at its substantive session of 1996
and report to the Assembly at its fifty-first session,

Welcoming the steps taken at the national, regional and international
levels to fight corruption and bribery, as well as recent developments in
international forums that have further advanced international understanding
and cooperation regarding corruption and bribery in international commercial
transactions,

Noting the adoption in March 1996, by States members of the
Organization of American States, of the Inter-American Convention against
Corruption, which includes an article on transnational bribery,

Noting also significant continuing work relevant to and consistent with
the objectives of the present resolution in other regional and international
forums, such as the continuing work of the Council of Europe and the
European Union to combat international bribery, as well as the commitment
by the States members of the Organisation for Economic Cooperation and
Development to criminalize bribery of foreign public officials in international
commercial transactions in an effective and coordinated manner and further
examine the modalities and appropriate international instruments to facilitate
criminalization, and to re-examine the tax deductibility of such bribes with the

22 The Declaration was adopted by the General Assembly in its resolution 51/191 of
16 December 1996.

107



intention of denying such tax deductibility in the member States that do not
already do so,

1.  Adopts the United Nations Declaration against Corruption and
Bribery in International Commercial Transactions, the text of which is
annexed to the present resolution;

2.  Notes the work being undertaken by the United Nations and in
other international and regional forums to address the problem of corruption
and bribery in international commercial transactions, and invites all States
concerned to pursue the completion of such work;

3. Invites Member States, in accordance with the Declaration, to take
appropriate measures and cooperate at all levels to combat corruption and
bribery in international commercial transactions;

4.  Requests the Economic and Social Council and its subsidiary
bodies, in particular the Commission on Crime Prevention and Criminal
Justice:

(a) To examine ways, including through legally binding international
instruments, without in any way precluding, impeding or delaying
international, regional or national actions, to further the implementation of the
present resolution and the annexed Declaration, so as to promote the
criminalization of corruption and bribery in international commercial
transactions;

(b) To keep the issue of corruption and bribery in international
commercial transactions under regular review;

(c) To promote the effective implementation of the present resolution;

5. Invites other bodies of the United Nations system, including the
United Nations Conference on Trade and Development, whose competence
extends to this matter, to take action as appropriate within their mandates to
promote the objectives of the present resolution and the Declaration;

6.  Encourages private and public corporations, including transnational
corporations, and individuals engaged in international commercial
transactions to cooperate in the effective implementation of the Declaration;

7. Requests the Secretary-General to inform Member States, the
relevant bodies and the specialized agencies of the United Nations system, and
international, regional and non-governmental organizations, of the adoption of
the present resolution, to encourage action towards making its provisions
widely known and to promote its effective implementation;

8. Also requests the Secretary-General to prepare a report, for
consideration by the General Assembly at its fifty-third session, on the
progress made towards implementation of the present resolution and the steps
taken by Member States, international and regional organizations and other
relevant institutions to combat corruption and bribery in international

108



commercial transactions; on the results of the work in this regard undertaken
by the Commission on Crime Prevention and Criminal Justice and other
bodies of the United Nations system; and on measures taken in accordance
with the present resolution to promote social responsibility and the
elimination of corruption and bribery in international commercial transactions;

9.  Invites Member States and competent international, regional and
non-governmental organizations to provide relevant information to assist the
Secretary-General in preparing the above-mentioned report;

10.  Decides to include in the provisional agenda of its fifty-third
session, under an item entitled “Business and development”, a review of the
report of the Secretary-General concerning the implementation of the present
resolution.

Annex

United Nations Declaration against Corruption and Bribery in
International Commercial Transactions

The General Assembly,

Convinced that a stable and transparent environment for international
commercial transactions in all countries is essential for the mobilization of
investment, finance, technology, skills and other important resources across
national borders, in order, inter alia, to promote economic and social
development and environmental protection,

Recognizing the need to promote social responsibility and appropriate
standards of ethics on the part of private and public corporations, including
transnational corporations, and individuals engaged in international
commercial transactions, inter alia, through observance of the laws and
regulations of the countries in which they conduct business, and taking into
account the impact of their activities on economic and social development and
environmental protection,

Recognizing also that effective efforts at all levels to combat and avoid
corruption and bribery in all countries are essential elements of an improved
international business environment, that they enhance fairness and
competitiveness in international commercial transactions and form a critical
part of promoting transparent and accountable governance, economic and
social development and environmental protection in all countries, and that
such efforts are especially pressing in the increasingly competitive globalized
international economy,

Solemnly proclaims the United Nations Declaration against Corruption
and Bribery in International Commercial Transactions as set out below.

Member States, individually and through international and regional
organizations, taking actions subject to each State’s own constitution and
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fundamental legal principles and adopted pursuant to national laws and
procedures, commit themselves:

1. To take effective and concrete action to combat all forms of
corruption, bribery and related illicit practices in international commercial
transactions, in particular to pursue effective enforcement of existing laws
prohibiting bribery in international commercial transactions, to encourage the
adoption of laws for those purposes where they do not exist, and to call upon
private and public corporations, including transnational corporations, and
individuals within their jurisdiction engaged in international commercial
transactions to promote the objectives of the present Declaration;

2.  To criminalize such bribery of foreign public officials in an
effective and coordinated manner, but without in any way precluding,
impeding or delaying international, regional or national actions to further the
implementation of the present Declaration;

3. Bribery may include, inter alia, the following elements:

(a) The offer, promise or giving of any payment, gift or other
advantage, directly or indirectly, by any private or public corporation,
including a transnational corporation, or individual from a State to any public
official or elected representative of another country as undue consideration for
performing or refraining from the performance of that official’s or
representative’s duties in connection with an international commercial
transaction;

(b) The soliciting, demanding, accepting or receiving, directly or
indirectly, by any public official or elected representative of a State from any
private or public corporation, including a transnational corporation, or
individual from another country of any payment, gift or other advantage, as
undue consideration for performing or refraining from the performance of that
official’s or representative’s duties in connection with an international
commercial transaction;

4.  To deny, in countries that do not already do so, the tax deductibility
of bribes paid by any private or public corporation or individual of a State to
any public official or elected representative of another country and, to that
end, to examine their respective modalities for doing so;

5. To develop or maintain accounting standards and practices that
improve the transparency of international commercial transactions, and that
encourage private and public corporations, including transnational corpora-
tions, and individuals engaged in international commercial transactions to
avoid and combat corruption, bribery and related illicit practices;

6. To develop or to encourage the development, as appropriate, of
business codes, standards or best practices that prohibit corruption, bribery
and related illicit practices in international commercial transactions;
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7. To examine establishing illicit enrichment by public officials or
elected representatives as an offence;

8.  To cooperate and afford one another the greatest possible assistance
in connection with criminal investigations and other legal proceedings brought
in respect of corruption and bribery in international commercial transactions.
Mutual assistance shall include, as far as permitted under national laws or as
provided for in bilateral treaties or other applicable arrangements of the
affected countries, and taking into account the need for confidentiality as
appropriate:

(a) Production of documents and other information, taking of evidence
and service of documents relevant to criminal investigations and other legal
proceedings;

(b) Notice of the initiation and outcome of criminal proceedings
concerning bribery in international commercial transactions to other States
that may have jurisdiction over the same offence;

(c) Extradition proceedings where and as appropriate;

9. To take appropriate action to enhance cooperation to facilitate
access to documents and records about transactions and about identities of
persons engaged in bribery in international commercial transactions;

10. To ensure that bank secrecy provisions do not impede or hinder
criminal investigations or other legal proceedings relating to corruption,
bribery or related illicit practices in international commercial transactions, and
that full cooperation is extended to Governments that seek information on
such transactions;

11. Actions taken in furtherance of the present Declaration shall respect
fully the national sovereignty and territorial jurisdiction of Member States, as
well as the rights and obligations of Member States under existing treaties and
international law, and shall be consistent with human rights and fundamental
freedoms;

12. Member States agree that actions taken by them to establish
jurisdiction over acts of bribery of foreign public officials in international
commercial transactions shall be consistent with the principles of international
law regarding the extraterritorial application of a State’s laws.
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D. General Assembly resolution 51/59: Action against
corruption?3

Action against corruption

The General Assembly,

Concerned at the seriousness of problems posed by corruption, which
may endanger the stability and security of societies, undermine the values of
democracy and morality and jeopardize social, economic and political
development,

Also concerned about the links between corruption and other forms of
crime, in particular organized crime and economic crime, including money-
laundering,

Convinced that, since corruption is a phenomenon that currently crosses
national borders and affects all societies and economies, international
cooperation to prevent and control it is essential,

Convinced also of the need to provide, upon request, technical assistance
designed to improve public management systems and to enhance
accountability and transparency,

Recalling the Inter-American Convention against Corruption,?# adopted
by the Organization of American States at the Specialized Conference for
Consideration of the Draft Inter-American Convention against Corruption,
held at Caracas from 27 to 29 March 1996,

Recalling also its resolutions 45/121 of 14 December 1990 and 46/152 of
18 December 1991, and Economic and Social Council resolutions 1992/22 of
30 July 1992, 1993/32 of 27 July 1993 and 1994/19 of 25 July 1994,

Recalling in particular its resolution 50/225 of 19 April 1996, adopted at
its resumed session, on public administration and development,

Recalling Economic and Social Council resolution 1995/14 of 24 July
1995 on action against corruption,

Recalling also the work carried out by other international and regional
organizations in this field, including the activities of the Council of Europe,
the European Union, the Organisation for Economic Cooperation and
Development and the Organization of American States,

1. Takes note of the report of the Secretary-General on action against
corruption2> submitted to the Commission on Crime Prevention and Criminal
Justice at its fifth session;

23 In its resolution 51/59 of 12 December 1996, the General Assembly adopted the
International Code of Conduct for Public Officials, annexed to that resolution.

24 See E/1996/99.

25 E/CN.15/1996/5.

112



2.  Adopts the International Code of Conduct for Public Officials
annexed to the present resolution, and recommends it to Member States as a
tool to guide their efforts against corruption;

3. Requests the Secretary-General to distribute the International Code
of Conduct to all States and to include it in the manual on practical measures
against corruption,2® to be revised and expanded pursuant to Economic and
Social Council resolution 1995/14, with a view to offering both those tools to
States in the context of advisory services, training and other technical
assistance activities;

4. Also requests the Secretary-General to continue to collect
information and legislative and regulatory texts from States and relevant
intergovernmental organizations, in the context of his continuing study of the
problem of corruption;

5. Further requests the Secretary-General, in consultation with States,
relevant intergovernmental and non-governmental organizations, as well as in
cooperation with the institutes comprising the United Nations Crime
Prevention and Criminal Justice Programme network, to elaborate an
implementation plan and submit it to the Commission on Crime Prevention
and Criminal Justice at its sixth session, in conjunction with his report to be
submitted pursuant to Economic and Social Council resolution 1995/14;

6. Urges States, relevant intergovernmental and non-governmental
organizations, as well as the institutes comprising the United Nations Crime
Prevention and Criminal Justice Programme network, to extend to the
Secretary-General their full support in elaborating the implementation plan
and in implementing paragraph 4 above;

7. Urges Member States carefully to consider the problems posed by
the international aspects of corrupt practices, especially as regards
international economic activities carried out by corporate entities, and to study
appropriate legislative and regulatory measures to ensure the transparency and
integrity of financial systems and transactions carried out by such corporate
entities;

8.  Requests the Secretary-General to intensify his efforts to closely
cooperate with other entities of the United Nations system and other relevant
international organizations and to more effectively coordinate activities
undertaken in this area;

9.  Also requests the Secretary-General, subject to the availability of
extrabudgetary resources, to provide increased advisory services and technical
assistance to Member States, at their request, in particular in the elaboration of
national strategies, the elaboration or improvement of legislative and
regulatory measures, the establishment or strengthening of national capacities

26 International Review of Criminal Policy, Nos. 41 and 42 (United Nations
publication, Sales No. E.93.1V.4).
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to prevent and control corruption, as well as in training and upgrading skills of
relevant personnel;

10. Calls upon States, relevant international organizations and
financing institutions to extend to the Secretary-General their full support and
assistance in the implementation of the present resolution;

11. Requests the Commission on Crime Prevention and Criminal
Justice to keep the issue of action against corruption under regular review.

Annex

International Code of Conduct for Public Officials

I.  General principles

1. A public office, as defined by national law, is a position of trust,
implying a duty to act in the public interest. Therefore, the ultimate loyalty of
public officials shall be to the public interests of their country as expressed
through the democratic institutions of government.

2. Public officials shall ensure that they perform their duties and functions
efficiently, effectively and with integrity, in accordance with laws or
administrative policies. They shall at all times seek to ensure that public
resources for which they are responsible are administered in the most effective
and efficient manner.

3. Public officials shall be attentive, fair and impartial in the performance
of their functions and, in particular, in their relations with the public. They
shall at no time afford any undue preferential treatment to any group or
individual or improperly discriminate against any group or individual, or
otherwise abuse the power and authority vested in them.

II. Conflict of interest and disqualification

4.  Public officials shall not use their official authority for the improper
advancement of their own or their family’s personal or financial interest. They
shall not engage in any transaction, acquire any position or function or have
any financial, commercial or other comparable interest that is incompatible
with their office, functions and duties or the discharge thereof.

5. Public officials, to the extent required by their position, shall, in
accordance with laws or administrative policies, declare business, commercial
and financial interests or activities undertaken for financial gain that may raise
a possible conflict of interest. In situations of possible or perceived conflict of
interest between the duties and private interests of public officials, they shall
comply with the measures established to reduce or eliminate such conflict of
interest.
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6.  Public officials shall at no time improperly use public moneys, property,
services or information that is acquired in the performance of, or as a result of,
their official duties for activities not related to their official work.

7. Public officials shall comply with measures established by law or by
administrative policies in order that after leaving their official positions they
will not take improper advantage of their previous office.

III. Disclosure of assets

8.  Public officials shall, in accord with their position and as permitted or
required by law and administrative policies, comply with requirements to
declare or to disclose personal assets and liabilities, as well as, if possible,
those of their spouses and/or dependants.

IV. Acceptance of gifts or other favours

9.  Public officials shall not solicit or receive directly or indirectly any gift
or other favour that may influence the exercise of their functions, the
performance of their duties or their judgement.

V. Confidential information

10. Matters of a confidential nature in the possession of public officials shall
be kept confidential unless national legislation, the performance of duty or the
needs of justice strictly require otherwise. Such restrictions shall also apply
after separation from service.

VI. Political activity

11. The political or other activity of public officials outside the scope of
their office shall, in accordance with laws and administrative policies, not be
such as to impair public confidence in the impartial performance of their
functions and duties.
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E. African Union Convention on Preventing and Combating
Corruption?’

Preamble
The Member States of the African Union:

Considering that the Constitutive Act of the African Union recognizes
that freedom, equality, justice, peace and dignity are essential objectives for
the achievement of the legitimate aspiration of the African peoples;

Further considering that Article 3 of the said Constitutive Act enjoins
Member States to coordinate and intensify their cooperation, unity, cohesion
and efforts to achieve a better life for the peoples of Africa;

Cognizant of the fact that the Constitutive Act of the African Union,
inter alia, calls for the need to promote and protect human and peoples’ rights,
consolidate democratic institutions and foster a culture of democracy and
ensure good governance and the rule of law;

Aware of the need to respect human dignity and to foster the promotion
of economic, social, and political rights in conformity with the provisions of
the African Charter on Human and People’s Rights and other relevant human
rights instruments;

Bearing in mind the 1990 Declaration on the Fundamental Changes
Taking Place in the World and their Implications for Africa; the 1994 Cairo
Agenda for Action Relaunching Africa’s Socio-economic Transformation; and
the Plan of Action Against Impunity adopted by the Nineteenth Ordinary
Session of the African Commission on Human and Peoples Rights in 1996 as
subsequently endorsed by the Sixty fourth Ordinary Session of the Council of
Ministers held in Yaounde, Cameroon in 1996 which, among others,
underlined the need to observe principles of good governance, the primacy of
law, human rights, democratization and popular participation by the African
peoples in the process of governance.

Concerned about the negative effects of corruption and impunity on the
political, economic, social and cultural stability of African States and its
devastating effects on the economic and social development of African people;

Acknowledging that corruption undermines accountability and
transparency in the management of public affairs as well as socio-economic
development on the continent;

Recognizing the need to address the root causes of corruption on the
continent;

27 The Convention was adopted in Maputo on 11 July 2003. As at 10 January 2005,
the Convention had been signed by 34 States and ratified by 6: Comoros, Lesotho,
Libyan Arab Jamahiriya, Namibia, Rwanda and Uganda. The Convention shall
enter into force 30 days after the deposit of the fifteenth instrument of ratification.
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Convinced of the need to pursue, as a matter of priority, a common penal
policy aimed at protecting the society against corruption, including the
adoption of appropriate legislative and adequate preventive measures;

Determined to build partnerships between governments and all segments
of civil society, in particular, women, youth, media and the private sector in
order to fight the scourge of corruption;

Recalling resolution AHG-Dec 126(XXXIV) adopted by the Thirty—
fourth Ordinary Session of the Assembly of Heads of State and Government in
June 1998 in Ouagadougou, Burkina Faso, requesting the Secretary General to
convene, in cooperation with the African Commission on Human and Peoples’
Rights, a high level meeting of experts to consider ways and means of
removing obstacles to the enjoyment of economic, social and cultural rights,
including the fight against corruption and impunity and propose appropriate
legislative and other measures;

Further recalling the decision of the 37th ordinary session of the
Assembly of Heads of State and Government of the OAU held in Lusaka,
Zambia, in July 2001 as well as the Declaration adopted by the first session of
the Assembly of the Union held in Durban, South Africa in July 2002, relating
to the New Partnership for Africa’s Development (NEPAD) which calls for the
setting up of a coordinated mechanism to combat corruption effectively.

Have agreed as follows:
Article 1
Definitions
1.  For the purposes of this Convention;

“Chairperson of the Commission” means Chairperson of the Commission
of the African Union;

“Confiscation” means any penalty or measure resulting in a final
deprivation of property, proceeds or instrumentalities ordered by a court
of law following proceedings in relation to a criminal offence or offences
connected with or related to corruption;

“Corruption” means the acts and practices including related offences
proscribed in this Convention;

“Court of Law” means a court duly established by a domestic law;
“Executive Council” means the Executive Council of the African Union;

“llicit enrichment” means the significant increase in the assets of a
public official or any other person which he or she cannot reasonably
explain in relation to his or her income.

“Private Sector” means the sector of a national economy under private
ownership in which the allocation of productive resources is controlled
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by market forces, rather than public authorities and other sectors of the
economy not under the public sector or government;

“Proceeds of Corruption” means assets of any kind corporeal or
incorporeal, movable or immovable, tangible or intangible and any
document or legal instrument evidencing title to or interests in such
assets acquired as a result of an act of corruption;

“Public official” means any official or employee of the State or its
agencies including those who have been selected, appointed or elected to
perform activities or functions in the name of the State or in the service
of the State at any level of its hierarchy;

“Requested State Party” means a State Party requested to extradite or to
provide assistance under this Convention;

“Requesting State Party” means a State Party making a request for
extradition or assistance in terms of this Convention;

“State Party” means any Member State of the African Union which has
ratified or acceded to this Convention and has deposited its instruments
of ratification or accession with the Chairperson of the Commission of
the African Union.

2. In this Convention, the singular shall include the plural and vice
versa.

Article 2
Objectives

The objectives of this Convention are to:

1.  Promote and strengthen the development in Africa by each State
Party, of mechanisms required to prevent, detect, punish and eradicate
corruption and related offences in the public and private sectors.

2. Promote, facilitate and regulate cooperation among the State Parties
to ensure the effectiveness of measures and actions to prevent, detect, punish
and eradicate corruption and related offences in Africa.

3. Coordinate and harmonize the policies and legislation between
State Parties for the purposes of prevention, detection, punishment and
eradication of corruption on the continent.

4.  Promote socio-economic development by removing obstacles to the
enjoyment of economic, social and cultural rights as well as civil and political
rights.

5. Establish the necessary conditions to foster transparency and
accountability in the management of public affairs.
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Article 3
Principles

The State Parties to this Convention undertake to abide by the following
principles:

1. Respect for democratic principles and institutions, popular
participation, the rule of law and good governance.

2.  Respect for human and peoples’ rights in accordance with the
African Charter on Human and Peoples Rights and other relevant human
rights instruments.

3.  Transparency and accountability in the management of public
affairs.

4. Promotion of social justice to ensure balanced socio-economic
development.

5. Condemnation and rejection of acts of corruption, related offences
and impunity.

Article 4
Scope of Application

1. This Convention is applicable to the following acts of corruption
and related offences:

(a) the solicitation or acceptance, directly or indirectly, by a public
official or any other person, of any goods of monetary value, or other benefit,
such as a gift, favour, promise or advantage for himself or herself or for
another person or entity, in exchange for any act or omission in the
performance of his or her public functions;

(b) the offering or granting, directly or indirectly, to a public official or
any other person, of any goods of monetary value, or other benefit, such as a
gift, favour, promise or advantage for himself or herself or for another person
or entity, in exchange for any act or omission in the performance of his or her
public functions;

(c) any act or omission in the discharge of his or her duties by a public
official or any other person for the purpose of illicitly obtaining benefits for
himself or herself or for a third party;

(d) the diversion by a public official or any other person, for purposes
unrelated to those for which they were intended, for his or her own benefit or
that of a third party, of any property belonging to the State or its agencies, to
an independent agency, or to an individual, that such official has received by
virtue of his or her position;

(e) the offering or giving, promising, solicitation or acceptance,
directly or indirectly, of any undue advantage to or by any person who directs
or works for, in any capacity, a private sector entity, for himself or herself or
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for anyone else, for him or her to act, or refrain from acting, in breach of his
or her duties;

(f) the offering, giving, solicitation or acceptance directly or indirectly,
or promising of any undue advantage to or by any person who asserts or
confirms that he or she is able to exert any improper influence over the
decision making of any person performing functions in the public or private
sector in consideration thereof, whether the undue advantage is for himself or
herself or for anyone else, as well as the request, receipt or the acceptance of
the offer or the promise of such an advantage, in consideration of that
influence, whether or not the influence is exerted or whether or not the
supposed influence leads to the intended result;

(g) illicit enrichment;

(h) the use or concealment of proceeds derived from any of the acts
referred to in this Article; and

(1) participation as a principal, co-principal, agent, instigator,
accomplice or accessory after the fact, or on any other manner in the
commission or attempted commission of, in any collaboration or conspiracy to
commit, any of the acts referred to in this article.

2.  This Convention shall also be applicable by mutual agreement
between or among two or more State Parties with respect to any other act or
practice of corruption and related offences not described in this Convention.

Article 5
Legislative and other Measures

For the purposes set-forth in Article 2 of this Convention, State Parties
undertake to:

1. Adopt legislative and other measures that are required to establish
as offences, the acts mentioned in Article 4 paragraph 1 of the present
Convention.

2. Strengthen national control measures to ensure that the setting up
and operations of foreign companies in the territory of a State Party shall be
subject to the respect of the national legislation in force.

3.  Establish, maintain and strengthen independent national anti-
corruption authorities or agencies.

4. Adopt legislative and other measures to create, maintain and
strengthen internal accounting, auditing and follow-up systems, in particular,
in the public income, custom and tax receipts, expenditures and procedures for
hiring, procurement and management of public goods and services.

5. Adopt legislative and other measures to protect informants and
witnesses in corruption and related offences, including protection of their
identities.
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6.  Adopt measures that ensure citizens report instances of corruption
without fear of consequent reprisals.

7.  Adopt national legislative measures in order to punish those who
make false and malicious reports against innocent persons in corruption and
related offences.

8.  Adopt and strengthen mechanisms for promoting the education of
populations to respect the public good and public interest, and awareness in
the fight against corruption and related offences, including school educational
programmes and sensitization of the media, and the promotion of an enabling
environment for the respect of ethics.

Article 6
Laundering of the Proceeds of Corruption

States Parties shall adopt such legislative and other measures as may be
necessary to establish as criminal offences:

(a) The conversion, transfer or disposal of property, knowing that such
property is the proceeds of corruption or related offences for the purpose of
concealing or disguising the illicit origin of the property or of helping any
person who is involved in the commission of the offence to evade the legal
consequences of his or her action;

(b) The concealment or disguise of the true nature, source, location,
disposition, movement or ownership of or rights with respect to property
which is the proceeds of corruption or related offences;

(¢) The acquisition, possession or use of property with the knowledge
at the time of receipt, that such property is the proceeds of corruption or
related offences.

Article 7
Fight Against Corruption and Related Offences in the Public Service

In order to combat corruption and related offences in the public service,
State Parties commit themselves to:

1. Require all or designated public officials to declare their assets at
the time of assumption of office during and after their term of office in the
public service.

2. Create an internal committee or a similar body mandated to
establish a code of conduct and to monitor its implementation, and sensitize
and train public officials on matters of ethics.

3. Develop disciplinary measures and investigation procedures in
corruption and related offences with a view to keeping up with technology and
increase the efficiency of those responsible in this regard.
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4.  Ensure transparency, equity and efficiency in the management of
tendering and hiring procedures in the public service.

5. Subject to the provisions of domestic legislation, any immunity
granted to public officials shall not be an obstacle to the investigation of
allegations against and the prosecution of such officials.

Article 8
Illicit Enrichment

1. Subject to the provisions of their domestic law, State Parties
undertake to adopt necessary measures to establish under their laws an offence
of illicit enrichment.

2.  For State Parties that have established illicit enrichment as an
offence under their domestic law, such offence shall be considered an act of
corruption or a related offence for the purposes of this Convention.

3. Any State Party that has not established illicit enrichment as an
offence shall, in so far as its laws permit, provide assistance and cooperation
to the requesting State with respect to the offence as provided in this
Convention.

Article 9
Access to Information

Each State Party shall adopt such legislative and other measures to give
effect to the right of access to any information that is required to assist in the
fight against corruption and related offences.

Article 10
Funding of Political Parties
Each State Party shall adopt legislative and other measures to:

(a) Proscribe the use of funds acquired through illegal and corrupt
practices to finance political parties; and

(b) Incorporate the principle of transparency into funding of political
parties.
Article 11
Private Sector
State Parties undertake to:

1. Adopt legislative and other measures to prevent and combat acts of
corruption and related offences committed in and by agents of the private
sector.
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2.  Establish mechanisms to encourage participation by the private
sector in the fight against unfair competition, respect of the tender procedures
and property rights.

3. Adopt such other measures as may be necessary to prevent
companies from paying bribes to win tenders.

Article 12
Civil Society and Media

State Parties undertake to:

1. Be fully engaged in the fight against corruption and related
offences and the popularisation of this Convention with the full participation
of the Media and Civil Society at large;

2.  Create an enabling environment that will enable civil society and
the media to hold governments to the highest levels of transparency and
accountability in the management of public affairs;

3. Ensure and provide for the participation of Civil Society in the
monitoring process and consult Civil Society in the implementation of this
Convention;

4.  Ensure that the Media is given access to information in cases of
corruption and related offences on condition that the dissemination of such
information does not adversely affect the investigation process and the right to
a fair trial.

Article 13
Jurisdiction

1. Each State Party has jurisdiction over acts of corruption and related
offences when:

(a) the breach is committed wholly or partially inside its territory;

(b) the offence is committed by one of its nationals outside its territory
or by a person who resides in its territory; and

(c) the alleged criminal is present in its territory and it does not
extradite such person to another country;

(d) when the offence, although committed outside its jurisdiction,
affects, in the view of the State concerned, its vital interests or the deleterious
or harmful consequences or effects of such offences impact on the State Party.

2. This Convention does not exclude any criminal jurisdiction
exercised by a State Party in accordance with its domestic law.

3.  Notwithstanding the provision of paragraph I of this Article, a
person shall not be tried twice for the same offence.
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Article 14
Minimum Guarantees of a Fair Trial

Subject to domestic law, any person alleged to have committed acts of
corruption and related offences shall receive a fair trial in criminal
proceedings in accordance with the minimum guarantees contained in the
African Charter on Human and Peoples’ Rights and any other relevant
international human rights instrument recognized by the concerned States
Parties.

Article 15
Extradition

1. This Article shall apply to the offences established by the State
Parties in accordance with this Convention.

2. Offences falling within the jurisdiction of this Convention shall be
deemed to be included in the internal laws of State Parties as crimes requiring
extradition. State Parties shall include such offences as extraditable offences
in extradition treaties existing between or among them.

3. If a State Party that makes extradition conditional on the existence
of a treaty receives a request for extradition from a State Party with which it
does not have such treaty, it shall consider this Convention as a legal basis for
all offences covered by this Convention.

4. A State Party that does not make extradition conditional on the
existence of a treaty shall recognize offences to which this Convention applies
as extraditable offences among themselves.

5. Each State Party undertakes to extradite any person charged with or
convicted of offences of corruption and related offences, carried out on the
territory of another State Party and whose extradition is requested by that
State Party, in conformity with their domestic law, any applicable extradition
treaties, or extradition agreements or arrangements existing between or among
the State Parties.

6.  Where a State Party in whose territory any person charged with or
convicted of offences is present and has refused to extradite that person on the
basis that it has jurisdiction over offences, the Requested State Party shall be
obliged to submit the case without undue delay to its competent authorities for
the purpose of prosecution, unless otherwise agreed with the Requesting State
Party, and shall report the final outcome to the Requesting State Party.

7.  Subject to the provisions of its domestic law and any applicable
extradition treaties, a Requested State Party may, upon being satisfied that the
circumstances so warrant and are urgent and at the request of the Requesting
State Party, take into custody a person whose extradition is sought and who is
present in its territory, or take other appropriate measures to ensure that the
person is present at the extradition proceedings.
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Article 16
Confiscation and Seizure of the Proceeds and
Instrumentalities of Corruption

1. Each State Party shall adopt such legislative measures as may be
necessary to enable:

(a) its competent authorities to search, identify, trace, administer and
freeze or seize the instrumentalities and proceeds of corruption pending a final
judgement;

(b) confiscation of proceeds or property, the value of which
corresponds to that of such proceeds, derived, from offences established in
accordance with this convention;

(c) repatriation of proceeds of corruption.

2. The Requested State Party shall, in so far as its law permits and at
the request of the Requesting State Party, seize and remit any object:

(a) which may be required as evidence of the offence in question; or

(b) which has been acquired as a result of the offence for which
extradition is requested and which, at the time of arrest is found in possession
of the persons claimed or is discovered subsequently.

3. The objects referred to in clause 2 of this Article may, if the
Requesting State so requests, be handed over to that State even if the
extradition is refused or cannot be carried out due to death, disappearance or
escape of the person sought.

4.  When the said object is liable for seizure or confiscation in the
territory of the Requested State Party the latter may, in connection with
pending or ongoing criminal proceedings, temporarily retain it or hand it over
to the Requesting State Party, on condition that it is returned to the Requested
State Party.

Article 17
Bank Secrecy

1. Each State Party shall adopt such measures necessary to empower
its courts or other competent authorities to order the confiscation or seizure of
banking, financial or commercial documents with a view to implementing this
Convention.

2. The Requesting State shall not use any information received that is
protected by bank secrecy for any purpose other than the proceedings for
which that information was requested, unless with the consent of the
Requested State Party.

3.  State Parties shall not invoke banking secrecy to justify their
refusal to cooperate with regard to acts of corruption and related offences by
virtue of this Convention.
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4.  State Parties commit themselves to enter into bilateral agreements
to waive banking secrecy on doubtful accounts and allow competent
authorities the right to obtain from banks and financial institutions, under
judicial cover, any evidence in their possession.

Article 18
Cooperation and Mutual Legal Assistance

1. In accordance with their domestic laws and applicable treaties,
State Parties shall provide each other with the greatest possible technical
cooperation and assistance in dealing immediately with requests from
authorities that are empowered by virtue of their national laws to prevent,
detect, investigate and punish acts of corruption and related offences.

2. If two or several State Parties have established relations on the
basis of uniform legislation or a particular regime, they may have the option to
regulate such mutual relations without prejudice to the provisions of this
Convention.

3. State Parties shall co-operate among themselves in conducting and
exchanging studies and researches on how to combat corruption and related
offences and to exchange expertise relating to preventing and combating
corruption and related offences.

4.  State Parties shall co-operate among themselves, where possible, in
providing any available technical assistance in drawing up programmes, codes
of ethics or organizing, where necessary and for the benefit of their personnel,
joint training courses involving one or several states in the area of combating
corruption and related offences.

5.  The provisions of this Article shall not affect the obligations under
any other bilateral or multilateral treaty, which governs, in whole or in part,
mutual legal assistance in criminal matters.

6. Nothing in this Article shall prevent State Parties from according
one another more favourable forms of mutual legal assistance allowed under
their respective domestic law.

Article 19
International Cooperation
In the spirit of international cooperation, State Parties shall:

1. Collaborate with countries of origin of multi-nationals to
criminalise and punish the practice of secret commissions and other forms of
corrupt practices during international trade transactions.

2. Foster regional, continental and international cooperation to prevent
corrupt practices in international trade transactions.

3.  Encourage all countries to take legislative measures to prevent
corrupt public officials from enjoying ill-acquired assets by freezing their
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foreign accounts and facilitating the repatriation of stolen or illegally acquired
monies to the countries of origin.

4.  Work closely with international, regional and subregional financial
organizations to eradicate corruption in development aid and cooperation
programmes by defining strict regulations for eligibility and good governance
of candidates within the general framework of their development policy.

5. Cooperate in conformity with relevant international instruments on
international cooperation on criminal matters for purposes of investigations
and procedures in offences within the jurisdiction of this Convention.

Article 20
National Authorities

1. For the purposes of cooperation and mutual legal assistance
provided under this Convention, each State Party shall communicate to the
Chairperson of the Commission at the time of signing or depositing its
instrument of ratification, the designation of a national authority or agency in
application of offences established under Article 4 (1) of this Convention.

2. The national authorities or agencies shall be responsible for making
and receiving the requests for assistance and cooperation referred to in this
Convention.

3. The national authorities or agencies shall communicate with each
other directly for the purposes of this Convention.

4.  The national authorities or agencies shall be allowed the necessary
independence and autonomy, to be able to carry out their duties effectively.

5. State Parties undertake to adopt necessary measures to ensure that
national authorities or agencies are specialized in combating corruption and
related offences by, among others, ensuring that the staff are trained and
motivated to effectively carry out their duties.

Article 21
Relationship with other Agreements

Subject to the provisions of Article 4 paragraph 2, this Convention shall
in respect to those State Parties to which it applies, supersede the provisions
of any treaty or bilateral agreement governing corruption and related offences
between any two or more State Parties.

Article 22
Follow up Mechanism

1. There shall be an Advisory Board on Corruption within the African
Union.

2.  The Board shall comprise 11 members elected by the Executive
Council from among a list of experts of the highest integrity, impartiality, and
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recognized competence in matters relating to preventing and combating
corruption and related offences, proposed by the State Parties. In the election
of the members of the board, the Executive Council shall ensure adequate
gender representation, and equitable geographical representation.

3. The members of the Board shall serve in their personal capacity.

4. Members of the Board shall be appointed for a period of two years,
renewable once.

5.  The functions of the Board shall be to:

(a) promote and encourage adoption and application of anti-corruption
measures on the continent;

(b) collect and document information on the nature and scope of
corruption and related offences in Africa;

(c) develop methodologies for analyzing the nature and extent of
corruption in Africa, and disseminate information and sensitize the public on
the negative effects of corruption and related offences;

(d) advise governments on how to deal with the scourge of corruption
and related offences in their domestic jurisdictions;

(e) collect information and analyze the conduct and behaviour of multi-
national corporations operating in Africa and disseminate such information to
national authorities designated under Article 18 (1) hereof;

(f) develop and promote the adoption of harmonized codes of conduct
of public officials;

(g) build partnerships with the African Commission on Human and
Peoples’ Rights, African civil society, governmental. Intergovernmental and
non-governmental organizations to facilitate dialogue in the fight against
corruption and related offences;

(h) submit a report to the Executive Council on a regular basis on the
progress made by each State Party in complying with the provisions of this
Convention;

(1) perform any other task relating to corruption and related offences
that may be assigned to it by the policy organs of the African Union.

6.  The Board shall adopt its own rules of procedure.

7.  States Parties shall communicate to the Board within a year after
the coming into force of the instrument, on the progress made in the
implementation of this Convention. Thereafter, each State Party, through their
relevant procedures, shall ensure that the national anti-corruption authorities
or agencies report to the Board at least once a year before the ordinary
sessions of the policy organs of the AU.
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Final clauses

Article 23
Signature, ratification, accession and Entry into Force

1. The present Convention shall be open for signature, ratification or
accession by the Member States of the African Union.

2. The Convention shall enter into force thirty (30) days after the date
of the deposit of the fifteenth instrument of ratification or accession.

3. For each State Party ratifying or acceding to the Convention after
the date of the deposit of the fifteenth Instrument of Ratification, the
Convention shall enter into force thirty (30) days after the date of the deposit
by that State of its instrument of ratification or accession.

Article 24
Reservations

1. Any State Party may, at the time of adoption, signature, ratification
or accession, make reservation to this Convention provided that each
reservation concerns one or more specific provisions and is not incompatible
with the object and purposes of this Convention.

2. Any State Party which has made any reservation shall withdraw it
as soon as circumstances permit. Such withdrawal shall be made by
notification to the Chairperson of the Commission.

Article 25
Amendment

1. This Convention may be amended if any State Party makes a
written request to the Chairperson of the Commission.

2. The Chairperson of the Commission shall circulate the proposed
amendments to all State Parties. The proposed amendments shall not be
considered by the State Parties until a period of six (6) months from the date
of circulation of the amendment has elapsed.

3. The amendments shall enter into force when approved by a two-
thirds majority of the Member States of the AU.

Article 26
Denunciation

1. Any state Party may denounce the present Convention by sending
notification to the Chairperson of the Commission. This denunciation shall
take effect six (6) months following the date of receipt of notification by the
Chairperson of the Commission.
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2.  After denunciation, cooperation shall continue between State
Parties and the State Party that has withdrawn on all requests for assistance or
extradition made before the effective date of withdrawal.

Article 27
Depository

1.  The Chairperson of the Commission shall be the depository of this
Convention and the amendments thereto.

2. The Chairperson of the Commission shall inform all State Parties of
the signatures, ratifications, accessions, entry into force, requests for
amendments submitted by States and approvals thereof and denunciations.

3.  Upon entry into force of this Convention, the Chairperson of the
Commission shall register it with the Secretary General of the United Nations
in accordance with Article 102 of the Charter of the United Nations.

Article 28
Authentic Texts

The original of this Convention, of which the Arabic, English, French
and Portuguese texts are equally authentic, shall be deposited with the
Chairperson of the Commission.
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F. Council of Europe: Civil Law Convention on
Corruption?®

Preamble

The member States of the Council of Europe, the other States and the
European Community, signatories hereto,

Considering that the aim of the Council of Europe is to achieve a greater
unity between its members;

Conscious of the importance of strengthening international co-operation
in the fight against corruption;

Emphasising that corruption represents a major threat to the rule of law,
democracy and human rights, fairness and social justice, hinders economic
development and endangers the proper and fair functioning of market
economies;

Recognising the adverse financial consequences of corruption to
individuals, companies and States, as well as international institutions;

Convinced of the importance for civil law to contribute to the fight
against corruption, in particular by enabling persons who have suffered
damage to receive fair compensation;

Recalling the conclusions and resolutions of the 19th (Malta, 1994), 21st
(Czech Republic, 1997) and 22nd (Moldova, 1999) Conferences of the
European Ministers of Justice;

Taking into account the Programme of Action against Corruption adopted
by the Committee of Ministers in November 1996;

Taking also into account the feasibility study on the drawing up of a
convention on civil remedies for compensation for damage resulting from acts
of corruption, approved by the Committee of Ministers in February 1997;

Having regard to Resolution (97) 24 on the 20 Guiding Principles for the
Fight against Corruption, adopted by the Committee of Ministers in November
1997, at its 101st Session, to Resolution (98) 7 authorising the adoption of the
Partial and Enlarged Agreement establishing the “Group of States against
Corruption (GRECO)”, adopted by the Committee of Ministers in May 1998,
at its 102nd Session, and to Resolution (99) 5 establishing the GRECO,
adopted on 1st May 1999;

28 The Convention entered into force on 1 November 2003. As at 4 January 2005 the
Convention had been ratified by 21 States: Albania, Azerbaijan, Bosnia and
Herzegovina, Bulgaria, Croatia, Czech Republic, Estonia, Finland, Georgia,
Greece, Hungary, Lithuania, Malta, Poland, Republic of Moldova, Romania,
Slovakia, Slovenia, Sweden, the former Yugoslav Republic of Macedonia and
Turkey.
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Recalling the Final Declaration and the Action Plan adopted by the
Heads of State and Government of the member States of the Council of
Europe at their 2nd summit in Strasbourg, in October 1997,

Have agreed as follows:
1. Chapter I — Measures to be taken at national level

Article 1
Purpose

Each Party shall provide in its internal law for effective remedies for
persons who have suffered damage as a result of acts of corruption, to enable
them to defend their rights and interests, including the possibility of obtaining
compensation for damage.

Article 2
Definition of corruption

For the purpose of this Convention, “corruption” means requesting,
offering, giving or accepting, directly or indirectly, a bribe or any other undue
advantage or prospect thereof, which distorts the proper performance of any
duty or behaviour required of the recipient of the bribe, the undue advantage
or the prospect thereof.

Article 3
Compensation for damage

1. Each Party shall provide in its internal law for persons who have
suffered damage as a result of corruption to have the right to initiate an action
in order to obtain full compensation for such damage.

2. Such compensation may cover material damage, loss of profits and
non-pecuniary loss.
Article 4
Liability
1. Each Party shall provide in its internal law for the following

conditions to be fulfilled in order for the damage to be compensated:

i.  the defendant has committed or authorised the act of corruption, or
failed to take reasonable steps to prevent the act of corruption;

ii.  the plaintiff has suffered damage; and
iii. there is a causal link between the act of corruption and the damage.

2. Each Party shall provide in its internal law that, if several
defendants are liable for damage for the same corrupt activity, they shall be
jointly and severally liable.
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Article 5
State responsibility

Each Party shall provide in its internal law for appropriate procedures for
persons who have suffered damage as a result of an act of corruption by its
public officials in the exercise of their functions to claim for compensation
from the State or, in the case of a non-state Party, from that Party’s appropriate
authorities.

Article 6
Contributory negligence

Each Party shall provide in its internal law for the compensation to be
reduced or disallowed having regard to all the circumstances, if the plaintiff
has by his or her own fault contributed to the damage or to its aggravation.

Article 7
Limitation periods

1. Each Party shall provide in its internal law for proceedings for the
recovery of damages to be subject to a limitation period of not less than three
years from the day the person who has suffered damage became aware or
should reasonably have been aware, that damage has occurred or that an act of
corruption has taken place, and of the identity of the responsible person.
However, such proceedings shall not be commenced after the end of a
limitation period of not less than ten years from the date of the act of
corruption.

2. The laws of the Parties regulating suspension or interruption of
limitation periods shall, if appropriate, apply to the periods prescribed in
paragraph 1.

Article 8
Validity of contracts

1.  Each Party shall provide in its internal law for any contract or
clause of a contract providing for corruption to be null and void.

2. Each Party shall provide in its internal law for the possibility for all
parties to a contract whose consent has been undermined by an act of
corruption to be able to apply to the court for the contract to be declared void,
notwithstanding their right to claim for damages.

Article 9
Protection of employees

Each Party shall provide in its internal law for appropriate protection
against any unjustified sanction for employees who have reasonable grounds
to suspect corruption and who report in good faith their suspicion to
responsible persons or authorities.
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Article 10
Accounts and audits

1. Each Party shall, in its internal law, take any necessary measures
for the annual accounts of companies to be drawn up clearly and give a true
and fair view of the company’s financial position.

2.  With a view to preventing acts of corruption, each Party shall
provide in its internal law for auditors to confirm that the annual accounts
present a true and fair view of the company’s financial position.

Article 11
Acquisition of evidence

Each Party shall provide in its internal law for effective procedures for
the acquisition of evidence in civil proceedings arising from an act of
corruption.

Article 12
Interim measures

Each Party shall provide in its internal law for such court orders as are
necessary to preserve the rights and interests of the parties during civil
proceedings arising from an act of corruption.

2. Chapter II — International co-operation and monitoring of imple-
mentation

Article 13
International co-operation

The Parties shall co-operate effectively in matters relating to civil
proceedings in cases of corruption, especially concerning the service of
documents, obtaining evidence abroad, jurisdiction, recognition and
enforcement of foreign judgements and litigation costs, in accordance with the
provisions of relevant international instruments on international co-operation
in civil and commercial matters to which they are Party, as well as with their
internal law.

Article 14
Monitoring

The Group of States against Corruption (GRECO) shall monitor the
implementation of this Convention by the Parties.
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3.  Chapter III — Final clauses

Article 15
Signature and entry into force

1. This Convention shall be open for signature by the member States
of the Council of Europe, by non-member States that have participated in its
elaboration and by the European Community.

2. This Convention is subject to ratification, acceptance or approval.
Instruments of ratification, acceptance or approval shall be deposited with the
Secretary General of the Council of Europe.

3. This Convention shall enter into force on the first day of the month
following the expiration of a period of three months after the date on which
fourteen signatories have expressed their consent to be bound by the
Convention in accordance with the provisions of paragraph 1. Any such
signatory, which is not a member of the Group of States against Corruption
(GRECO) at the time of ratification, acceptance or approval, shall
automatically become a member on the date the Convention enters into force.

4. In respect of any signatory which subsequently expresses its
consent to be bound by it, the Convention shall enter into force on the first
day of the month following the expiration of a period of three months after the
date of the expression of their consent to be bound by the Convention in
accordance with the provisions of paragraph 1. Any signatory, which is not a
member of the Group of States against Corruption (GRECO) at the time of
ratification, acceptance or approval, shall automatically become a member on
the date the Convention enters into force in its respect.

5. Any particular modalities for the participation of the European
Community in the Group of States against Corruption (GRECO) shall be
determined as far as necessary by a common agreement with the European
Community.

Article 16
Accession to the Convention

1. After the entry into force of this Convention, the Committee of
Ministers of the Council of Europe, after consulting the Parties to the
Convention, may invite any State not a member of the Council and not having
participated in its elaboration to accede to this Convention, by a decision
taken by the majority provided for in Article 20.d. of the Statute of the
Council of Europe and by the unanimous vote of the representatives of the
Parties entitled to sit on the Committee.

2. In respect of any State acceding to it, the Convention shall enter
into force on the first day of the month following the expiration of a period of
three months after the date of deposit of the instrument of accession with the
Secretary General of the Council of Europe. Any State acceding to this
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Convention shall automatically become a member of the GRECO, if it is not
already a member at the time of accession, on the date the Convention enters
into force in its respect.

Article 17
Reservations

No reservation may be made in respect of any provision of this
Convention.

Article 18
Territorial application

1. Any State or the European Community may, at the time of signature
or when depositing its instrument of ratification, acceptance, approval or
accession, specify the territory or territories to which this Convention shall
apply.

2. Any Party may, at any later date, by a declaration addressed to the
Secretary General of the Council of Europe, extend the application of this
Convention to any other territory specified in the declaration. In respect of
such territory the Convention shall enter into force on the first day of the
month following the expiration of a period of three months after the date of
receipt of such declaration by the Secretary General.

3. Any declaration made under the two preceding paragraphs may, in
respect of any territory specified in such declaration, be withdrawn by a
notification addressed to the Secretary General. The withdrawal shall become
effective on the first day of the month following the expiration of a period of
three months after the date of receipt of such notification by the Secretary
General.

Article 19
Relationship to other instruments and agreements

1.  This Convention does not affect the rights and undertakings derived
from international multilateral instruments concerning special matters.

2. The Parties to the Convention may conclude bilateral or
multilateral agreements with one another on the matters dealt with in this
Convention, for purposes of supplementing or strengthening its provisions or
facilitating the application of the principles embodied in it or, without
prejudice to the objectives and principles of this Convention, submit
themselves to rules on this matter within the framework of a special system
which is binding at the moment of the opening for signature of this
Convention.

3. If two or more Parties have already concluded an agreement or
treaty in respect of a subject which is dealt with in this Convention or
otherwise have established their relations in respect of that subject, they shall
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be entitled to apply that agreement or treaty or to regulate these relations
accordingly, in lieu of the present Convention.

Article 20
Amendments

1.  Amendments to this Convention may be proposed by any Party, and
shall be communicated by the Secretary General of the Council of Europe to
the member States of the Council of Europe, to the non member States which
have participated in the elaboration of this Convention, to the European
Community, as well as to any State which has acceded to or has been invited
to accede to this Convention in accordance with the provisions of Article 16.

2. Any amendment proposed by a Party shall be communicated to the
European Committee on Legal Co-operation (CDCJ), which shall submit to
the Committee of Ministers its opinion on that proposed amendment.

3. The Committee of Ministers shall consider the proposed
amendment and the opinion submitted by the European Committee on Legal
Co-operation (CDCJ) and, following consultation of the Parties to the
Convention, which are not members of the Council of Europe, may adopt the
amendment.

4.  The text of any amendment adopted by the Committee of Ministers
in accordance with paragraph 3 of this article shall be forwarded to the Parties
for acceptance.

5. Any amendment adopted in accordance with paragraph 3 of this
article shall come into force on the thirtieth day after all Parties have informed
the Secretary General of their acceptance thereof.

Article 21
Settlement of disputes

1 The European Committee on Legal Co-operation (CDCJ) of the
Council of Europe shall be kept informed regarding the interpretation and
application of this Convention.

2 In case of a dispute between Parties as to the interpretation or
application of this Convention, they shall seek a settlement of the dispute
through negotiation or any other peaceful means of their choice, including
submission of the dispute to the European Committee on Legal Co-operation
(CDCJ), to an arbitral tribunal whose decisions shall be binding upon the
Parties, or to the International Court of Justice, as agreed upon by the Parties
concerned.

Article 22
Denunciation

1. Any Party may, at any time, denounce this Convention by means of
a notification addressed to the Secretary General of the Council of Europe.
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2. Such denunciation shall become effective on the first day of the
month following the expiration of a period of three months after the date of
receipt of the notification by the Secretary General.

Article 23
Notification

The Secretary General of the Council of Europe shall notify the member
States of the Council and any other signatories and Parties to this Convention
of:

a.  any signature;

b. the deposit of any instrument of ratification, acceptance, approval
or accession;

c. any date of entry into force of this Convention, in accordance with
Articles 15 and 16;

d. any other act, notification or communication relating to this
Convention.

In witness whereof the undersigned, being duly authorised thereto, have
signed this Convention.

Done at Strasbourg, the 4th day of November 1999, in English and in French,
both texts being equally authentic, in a single copy, which shall be deposited
in the archives of the Council of Europe. The Secretary General of the Council
of Europe shall transmit certified copies to each member State of the Council
of Europe, to the non-member States which have participated in the
elaboration of this Convention, to the European Community, as well as to any
State invited to accede to it.

138



G. Council of Europe: Criminal Law Convention on
Corruption?®

Preamble

The member States of the Council of Europe and the other States
signatory hereto,

Considering that the aim of the Council of Europe is to achieve a greater
unity between its members;

Recognising the value of fostering co-operation with the other States
signatories to this Convention;

Convinced of the need to pursue, as a matter of priority, a common
criminal policy aimed at the protection of society against corruption, including
the adoption of appropriate legislation and preventive measures;

Emphasising that corruption threatens the rule of law, democracy and
human rights, undermines good governance, fairness and social justice,
distorts competition, hinders economic development and endangers the
stability of democratic institutions and the moral foundations of society;

Believing that an effective fight against corruption requires increased,
rapid and well-functioning international co-operation in criminal matters;

Welcoming recent developments which further advance international
understanding and co-operation in combating corruption, including actions of
the United Nations, the World Bank, the International Monetary Fund, the
World Trade Organisation, the Organisation of American States, the OECD
and the European Union;

Having regard to the Programme of Action against Corruption adopted
by the Committee of Ministers of the Council of Europe in November 1996
following the recommendations of the 19th Conference of European Ministers
of Justice (Valletta, 1994);

Recalling in this respect the importance of the participation of non-
member States in the Council of Europe’s activities against corruption and
welcoming their valuable contribution to the implementation of the
Programme of Action against Corruption;

Further recalling that Resolution No. 1 adopted by the European
Ministers of Justice at their 21st Conference (Prague, 1997) recommended the
speedy implementation of the Programme of Action against Corruption, and
called, in particular, for the early adoption of a criminal law convention
providing for the co-ordinated incrimination of corruption offences, enhanced
co-operation for the prosecution of such offences as well as an effective
follow-up mechanism open to member States and non-member States on an
equal footing;

29 The Convention entered into force on 1 July 2002.
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Bearing in mind that the Heads of State and Government of the Council
of Europe decided, on the occasion of their Second Summit held in Strasbourg
on 10 and 11 October 1997, to seek common responses to the challenges
posed by the growth in corruption and adopted an Action Plan which, in order
to promote co-operation in the fight against corruption, including its links
with organised crime and money laundering, instructed the Committee of
Ministers, inter alia, to secure the rapid completion of international legal
instruments pursuant to the Programme of Action against Corruption;

Considering moreover that Resolution (97) 24 on the 20 Guiding
Principles for the Fight against Corruption, adopted on 6 November 1997 by
the Committee of Ministers at its 101st Session, stresses the need rapidly to
complete the elaboration of international legal instruments pursuant to the
Programme of Action against Corruption;

In view of the adoption by the Committee of Ministers, at its 102nd
Session on 4 May 1998, of Resolution (98) 7 authorising the partial and
enlarged agreement establishing the “Group of States against Corruption —
GRECO”, which aims at improving the capacity of its members to fight
corruption by following up compliance with their undertakings in this field,

Have agreed as follows:
1. Chapter I — Use of terms

Article 1
Use of terms

For the purposes of this Convention:

a.  “public official” shall be understood by reference to the definition
of “official”, “public officer”, “mayor”, “minister” or “judge” in the national
law of the State in which the person in question performs that function and as

applied in its criminal law;

b. the term “judge” referred to in sub-paragraph a above shall include
prosecutors and holders of judicial offices;

c. in the case of proceedings involving a public official of another
State, the prosecuting State may apply the definition of public official only
insofar as that definition is compatible with its national law;

d.  “legal person” shall mean any entity having such status under the
applicable national law, except for States or other public bodies in the exercise
of State authority and for public international organisations.
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2.  Chapter II — Measures to be taken at national level

Article 2
Active bribery of domestic public officials

Each Party shall adopt such legislative and other measures as may be
necessary to establish as criminal offences under its domestic law, when
committed intentionally, the promising, offering or giving by any person,
directly or indirectly, of any undue advantage to any of its public officials, for
himself or herself or for anyone else, for him or her to act or refrain from
acting in the exercise of his or her functions.

Article 3
Passive bribery of domestic public officials

Each Party shall adopt such legislative and other measures as may be
necessary to establish as criminal offences under its domestic law, when
committed intentionally, the request or receipt by any of its public officials,
directly or indirectly, of any undue advantage, for himself or herself or for
anyone else, or the acceptance of an offer or a promise of such an advantage,
to act or refrain from acting in the exercise of his or her functions.

Article 4
Bribery of members of domestic public assemblies

Each Party shall adopt such legislative and other measures as may be
necessary to establish as criminal offences under its domestic law the conduct
referred to in Articles 2 and 3, when involving any person who is a member of
any domestic public assembly exercising legislative or administrative powers.

Article 5
Bribery of foreign public officials

Each Party shall adopt such legislative and other measures as may be
necessary to establish as criminal offences under its domestic law the conduct
referred to in Articles 2 and 3, when involving a public official of any other
State.

Article 6
Bribery of members of foreign public assemblies

Each Party shall adopt such legislative and other measures as may be
necessary to establish as criminal offences under its domestic law the conduct
referred to in Articles 2 and 3, when involving any person who is a member of
any public assembly exercising legislative or administrative powers in any
other State.
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Article 7
Active bribery in the private sector

Each Party shall adopt such legislative and other measures as may be
necessary to establish as criminal offences under its domestic law, when
committed intentionally in the course of business activity, the promising,
offering or giving, directly or indirectly, of any undue advantage to any
persons who direct or work for, in any capacity, private sector entities, for
themselves or for anyone else, for them to act, or refrain from acting, in
breach of their duties.

Article 8
Passive bribery in the private sector

Each Party shall adopt such legislative and other measures as may be
necessary to establish as criminal offences under its domestic law, when
committed intentionally, in the course of business activity, the request or
receipt, directly or indirectly, by any persons who direct or work for, in any
capacity, private sector entities, of any undue advantage or the promise thereof
for themselves or for anyone else, or the acceptance of an offer or a promise
of such an advantage, to act or refrain from acting in breach of their duties.

Article 9
Bribery of officials of international organizations

Each Party shall adopt such legislative and other measures as may be
necessary to establish as criminal offences under its domestic law the conduct
referred to in Articles 2 and 3, when involving any official or other contracted
employee, within the meaning of the staff regulations, of any public
international or supranational organisation or body of which the Party is a
member, and any person, whether seconded or not, carrying out functions
corresponding to those performed by such officials or agents.

Article 10
Bribery of members of international parliamentary assemblies

Each Party shall adopt such legislative and other measures as may be
necessary to establish as criminal offences under its domestic law the conduct
referred to in Article 4 when involving any members of parliamentary
assemblies of international or supranational organisations of which the Party
is a member.

Article 11
Bribery of judges and officials of international courts

Each Party shall adopt such legislative and other measures as may be
necessary to establish as criminal offences under its domestic law the conduct
referred to in Articles 2 and 3 involving any holders of judicial office or
officials of any international court whose jurisdiction is accepted by the Party.
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Article 12
Trading in influence

Each Party shall adopt such legislative and other measures as may be
necessary to establish as criminal offences under its domestic law, when
committed intentionally, the promising, giving or offering, directly or
indirectly, of any undue advantage to anyone who asserts or confirms that he
or she is able to exert an improper influence over the decision-making of any
person referred to in Articles 2, 4 to 6 and 9 to 11 in consideration thereof,
whether the undue advantage is for himself or herself or for anyone else, as
well as the request, receipt or the acceptance of the offer or the promise of
such an advantage, in consideration of that influence, whether or not the
influence is exerted or whether or not the supposed influence leads to the
intended result.

Article 13
Money laundering of proceeds from corruption offences

Each Party shall adopt such legislative and other measures as may be
necessary to establish as criminal offences under its domestic law the conduct
referred to in the Council of Europe Convention on Laundering, Search,
Seizure and Confiscation of the Products from Crime (ETS No. 141),
Article 6, paragraphs 1 and 2, under the conditions referred to therein, when
the predicate offence consists of any of the criminal offences established in
accordance with Articles 2 to 12 of this Convention, to the extent that the
Party has not made a reservation or a declaration with respect to these
offences or does not consider such offences as serious ones for the purpose of
their money laundering legislation.

Article 14
Account offences

Each Party shall adopt such legislative and other measures as may be
necessary to establish as offences liable to criminal or other sanctions under
its domestic law the following acts or omissions, when committed
intentionally, in order to commit, conceal or disguise the offences referred to
in Articles 2 to 12, to the extent the Party has not made a reservation or a
declaration:

a.  creating or using an invoice or any other accounting document or
record containing false or incomplete information;

b. unlawfully omitting to make a record of a payment.
Article 15
Participatory acts

Each Party shall adopt such legislative and other measures as may be
necessary to establish as criminal offences under its domestic law aiding or
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abetting the commission of any of the criminal offences established in
accordance with this Convention.

Article 16
Immunity

The provisions of this Convention shall be without prejudice to the
provisions of any Treaty, Protocol or Statute, as well as their implementing
texts, as regards the withdrawal of immunity.

Article 17
Jurisdiction

1. Each Party shall adopt such legislative and other measures as may
be necessary to establish jurisdiction over a criminal offence established in
accordance with Articles 2 to 14 of this Convention where:

a - the offence is committed in whole or in part in its territory;

b - the offender is one of its nationals, one of its public officials, or a
member of one of its domestic public assemblies;

c - the offence involves one of its public officials or members of its
domestic public assemblies or any person referred to in Articles 9 to 11 who is
at the same time one of its nationals.

2. Each State may, at the time of signature or when depositing its
instrument of ratification, acceptance, approval or accession, by a declaration
addressed to the Secretary General of the Council of Europe, declare that it
reserves the right not to apply or to apply only in specific cases or conditions
the jurisdiction rules laid down in paragraphs 1 b and c of this article or any
part thereof.

3. If a Party has made use of the reservation possibility provided for
in paragraph 2 of this article, it shall adopt such measures as may be necessary
to establish jurisdiction over a criminal offence established in accordance with
this Convention, in cases where an alleged offender is present in its territory
and it does not extradite him to another Party, solely on the basis of his
nationality, after a request for extradition.

4. This Convention does not exclude any criminal jurisdiction
exercised by a Party in accordance with national law.

Article 18
Corporate liability

Each Party shall adopt such legislative and other measures as may be
necessary to ensure that legal persons can be held liable for the criminal
offences of active bribery, trading in influence and money laundering
established in accordance with this Convention, committed for their benefit by
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any natural person, acting either individually or as part of an organ of the legal
person, who has a leading position within the legal person, based on:

— a power of representation of the legal person; or
— an authority to take decisions on behalf of the legal person; or
— an authority to exercise control within the legal person;

as well as for involvement of such a natural person as accessory or instigator
in the above-mentioned offences.

2.  Apart from the cases already provided for in paragraph 1, each
Party shall take the necessary measures to ensure that a legal person can be
held liable where the lack of supervision or control by a natural person
referred to in paragraph 1 has made possible the commission of the criminal
offences mentioned in paragraph 1 for the benefit of that legal person by a
natural person under its authority.

3. Liability of a legal person under paragraphs 1 and 2 shall not
exclude criminal proceedings against natural persons who are perpetrators,
instigators of, or accessories to, the criminal offences mentioned in para-
graph 1.

Article 19
Sanctions and measures

1. Having regard to the serious nature of the criminal offences
established in accordance with this Convention, each Party shall provide, in
respect of those criminal offences established in accordance with Articles 2
to 14, effective, proportionate and dissuasive sanctions and measures,
including, when committed by natural persons, penalties involving deprivation
of liberty which can give rise to extradition.

2. Each Party shall ensure that legal persons held liable in accordance
with Article 18, paragraphs 1 and 2, shall be subject to effective, proportionate
and dissuasive criminal or non-criminal sanctions, including monetary
sanctions.

3. Each Party shall adopt such legislative and other measures as may
be necessary to enable it to confiscate or otherwise deprive the instrumen-
talities and proceeds of criminal offences established in accordance with this
Convention, or property the value of which corresponds to such proceeds.

Article 20
Specialised authorities

Each Party shall adopt such measures as may be necessary to ensure that
persons or entities are specialised in the fight against corruption. They shall
have the necessary independence in accordance with the fundamental
principles of the legal system of the Party, in order for them to be able to carry
out their functions effectively and free from any undue pressure. The Party
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shall ensure that the staff of such entities has adequate training and financial
resources for their tasks.

Article 21
Co-operation with and between national authorities

Each Party shall adopt such measures as may be necessary to ensure that
public authorities, as well as any public official, co-operate, in accordance
with national law, with those of its authorities responsible for investigating
and prosecuting criminal offences:

a. by informing the latter authorities, on their own initiative, where
there are reasonable grounds to believe that any of the criminal offences
established in accordance with Articles 2 to 14 has been committed, or

b. by providing, upon request, to the latter authorities all necessary
information.

Article 22
Protection of collaborators of justice and witnesses

Each Party shall adopt such measures as may be necessary to provide
effective and appropriate protection for:

a. those who report the criminal offences established in accordance
with Articles 2 to 14 or otherwise co-operate with the investigating or
prosecuting authorities;

b.  witnesses who give testimony concerning these offences.

Article 23
Measures to facilitate the gathering of evidence and
the confiscation of proceeds

1. Each Party shall adopt such legislative and other measures as may
be necessary, including those permitting the use of special investigative
techniques, in accordance with national law, to enable it to facilitate the
gathering of evidence related to criminal offences established in accordance
with Article 2 to 14 of this Convention and to identify, trace, freeze and seize
instrumentalities and proceeds of corruption, or property the value of which
corresponds to such proceeds, liable to measures set out in accordance with
paragraph 3 of Article 19 of this Convention.

2. Each Party shall adopt such legislative and other measures as may
be necessary to empower its courts or other competent authorities to order that
bank, financial or commercial records be made available or be seized in order
to carry out the actions referred to in paragraph 1 of this article.

3.  Bank secrecy shall not be an obstacle to measures provided for in
paragraphs 1 and 2 of this article.
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3.  Chapter III — Monitoring of implementation

Article 24
Monitoring

The Group of States against Corruption (GRECO) shall monitor the
implementation of this Convention by the Parties.

4. Chapter IV — International co-operation

Article 25
General principles and measures for international co-operation

1. The Parties shall co-operate with each other, in accordance with the
provisions of relevant international instruments on international co-operation
in criminal matters, or arrangements agreed on the basis of uniform or
reciprocal legislation, and in accordance with their national law, to the widest
extent possible for the purposes of investigations and proceedings concerning
criminal offences established in accordance with this Convention.

2. Where no international instrument or arrangement referred to in
paragraph 1 is in force between Parties, Articles 26 to 31 of this chapter shall

apply.

3.  Articles 26 to 31 of this chapter shall also apply where they are
more favourable than those of the international instruments or arrangements
referred to in paragraph 1.

Article 26
Mutual assistance

1.  The Parties shall afford one another the widest measure of mutual
assistance by promptly processing requests from authorities that, in
conformity with their domestic laws, have the power to investigate or
prosecute criminal offences established in accordance with this Convention.

2. Mutual legal assistance under paragraph 1 of this article may be
refused if the requested Party believes that compliance with the request would
undermine its fundamental interests, national sovereignty, national security or
ordre public.

3. Parties shall not invoke bank secrecy as a ground to refuse any co-
operation under this chapter. Where its domestic law so requires, a Party may
require that a request for co-operation which would involve the lifting of bank
secrecy be authorised by either a judge or another judicial authority, including
public prosecutors, any of these authorities acting in relation to criminal
offences.
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Article 27
Extradition

1. The criminal offences established in accordance with this
Convention shall be deemed to be included as extraditable offences in any
extradition treaty existing between or among the Parties. The Parties
undertake to include such offences as extraditable offences in any extradition
treaty to be concluded between or among them.

2. If a Party that makes extradition conditional on the existence of a
treaty receives a request for extradition from another Party with which it does
not have an extradition treaty, it may consider this Convention as the legal
basis for extradition with respect to any criminal offence established in
accordance with this Convention.

3. Parties that do not make extradition conditional on the existence of
a treaty shall recognise criminal offences established in accordance with this
Convention as extraditable offences between themselves.

4.  Extradition shall be subject to the conditions provided for by the
law of the requested Party or by applicable extradition treaties, including the
grounds on which the requested Party may refuse extradition.

5. If extradition for a criminal offence established in accordance with
this Convention is refused solely on the basis of the nationality of the person
sought, or because the requested Party deems that it has jurisdiction over the
offence, the requested Party shall submit the case to its competent authorities
for the purpose of prosecution unless otherwise agreed with the requesting
Party, and shall report the final outcome to the requesting Party in due course.

Article 28
Spontaneous information

Without prejudice to its own investigations or proceedings, a Party may
without prior request forward to another Party information on facts when it
considers that the disclosure of such information might assist the receiving
Party in initiating or carrying out investigations or proceedings concerning
criminal offences established in accordance with this Convention or might
lead to a request by that Party under this chapter.

Article 29
Central authority

1.  The Parties shall designate a central authority or, if appropriate,
several central authorities, which shall be responsible for sending and
answering requests made under this chapter, the execution of such requests or
the transmission of them to the authorities competent for their execution.
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2. Each Party shall, at the time of signature or when depositing its
instrument of ratification, acceptance, approval or accession, communicate to
the Secretary General of the Council of Europe the names and addresses of the
authorities designated in pursuance of paragraph 1 of this article.

Article 30

Direct communication

1. The central authorities shall communicate directly with one
another.

2. In the event of urgency, requests for mutual assistance or
communications related thereto may be sent directly by the judicial
authorities, including public prosecutors, of the requesting Party to such
authorities of the requested Party. In such cases a copy shall be sent at the
same time to the central authority of the requested Party through the central
authority of the requesting Party.

3. Any request or communication under paragraphs 1 and 2 of this
article may be made through the International Criminal Police Organisation
(Interpol).

4.  Where a request is made pursuant to paragraph 2 of this article and
the authority is not competent to deal with the request, it shall refer the
request to the competent national authority and inform directly the requesting
Party that it has done so.

5. Requests or communications under paragraph 2 of this article,
which do not involve coercive action, may be directly transmitted by the
competent authorities of the requesting Party to the competent authorities of
the requested Party.

6. Each State may, at the time of signature or when depositing its
instrument of ratification, acceptance, approval or accession, inform the
Secretary General of the Council of Europe that, for reasons of efficiency,
requests made under this chapter are to be addressed to its central authority.

Article 31
Information

The requested Party shall promptly inform the requesting Party of the
action taken on a request under this chapter and the final result of that action.
The requested Party shall also promptly inform the requesting Party of any
circumstances which render impossible the carrying out of the action sought
or are likely to delay it significantly.
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5. Chapter V — Final provisions

Article 32
Signature and entry into force

1. This Convention shall be open for signature by the member States
of the Council of Europe and by non-member States which have participated
in its elaboration. Such States may express their consent to be bound by:

a. signature without reservation as to ratification, acceptance or
approval; or

b.  signature subject to ratification, acceptance or approval, followed
by ratification, acceptance or approval.

2. Instruments of ratification, acceptance or approval shall be
deposited with the Secretary General of the Council of Europe.

3. This Convention shall enter into force on the first day of the month
following the expiration of a period of three months after the date on which
fourteenth States have expressed their consent to be bound by the Convention
in accordance with the provisions of paragraph 1. Any such State, which is not
a member of the Group of States against Corruption (GRECO) at the time of
ratification, shall automatically become a member on the date the Convention
enters into force.

4. In respect of any signatory State which subsequently expresses its
consent to be bound by it, the Convention shall enter into force on the first
day of the month following the expiration of a period of three months after the
date of the expression of their consent to be bound by the Convention in
accordance with the provisions of paragraph 1. Any signatory State, which is
not a member of the Group of States against Corruption (GRECO) at the time
of ratification, shall automatically become a member on the date the
Convention enters into force in its respect.

Article 33
Accession to the Convention

1. After the entry into force of this Convention, the Committee of
Ministers of the Council of Europe, after consulting the Contracting States to
the Convention, may invite the European Community as well as any State not
a member of the Council and not having participated in its elaboration to
accede to this Convention, by a decision taken by the majority provided for in
Article 20d of the Statute of the Council of Europe and by the unanimous vote
of the representatives of the Contracting States entitled to sit on the
Committee of Ministers.

2. Inrespect of the European Community and any State acceding to it
under paragraph 1 above, the Convention shall enter into force on the first day
of the month following the expiration of a period of three months after the
date of deposit of the instrument of accession with the Secretary General of
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the Council of Europe. The European Community and any State acceding to
this Convention shall automatically become a member of GRECO, if it is not
already a member at the time of accession, on the date the Convention enters
into force in its respect.

Article 34
Territorial application

1. Any State may, at the time of signature or when depositing its
instrument of ratification, acceptance, approval or accession, specify the
territory or territories to which this Convention shall apply.

2. Any Party may, at any later date, by a declaration addressed to the
Secretary General of the Council of Europe, extend the application of this
Convention to any other territory specified in the declaration. In respect of
such territory the Convention shall enter into force on the first day of the
month following the expiration of a period of three months after the date of
receipt of such declaration by the Secretary General.

3. Any declaration made under the two preceding paragraphs may, in
respect of any territory specified in such declaration, be withdrawn by a
notification addressed to the Secretary General of the Council of Europe. The
withdrawal shall become effective on the first day of the month following the
expiration of a period of three months after the date of receipt of such
notification by the Secretary General.

Article 35
Relationship to other conventions and agreements

1.  This Convention does not affect the rights and undertakings derived
from international multilateral conventions concerning special matters.

2. The Parties to the Convention may conclude bilateral or
multilateral agreements with one another on the matters dealt with in this
Convention, for purposes of supplementing or strengthening its provisions or
facilitating the application of the principles embodied in it.

3. If two or more Parties have already concluded an agreement or
treaty in respect of a subject which is dealt with in this Convention or
otherwise have established their relations in respect of that subject, they shall
be entitled to apply that agreement or treaty or to regulate those relations
accordingly, in licu of the present Convention, if it facilitates international co-
operation.

Article 36
Declarations

Any State may, at the time of signature or when depositing its instrument
of ratification, acceptance, approval or accession, declare that it will establish
as criminal offences the active and passive bribery of foreign public officials
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under Article 5, of officials of international organisations under Article 9 or of
judges and officials of international courts under Article 11, only to the extent
that the public official or judge acts or refrains from acting in breach of his
duties.

Article 37
Reservations

1. Any State may, at the time of signature or when depositing its
instrument of ratification, acceptance, approval or accession, reserve its right
not to establish as a criminal offence under its domestic law, in part or in
whole, the conduct referred to in Articles 4, 6 to 8, 10 and 12 or the passive
bribery offences defined in Article 5.

2. Any State may, at the time of signature or when depositing its
instrument of ratification, acceptance, approval or accession declare that it
avails itself of the reservation provided for in Article 17, paragraph 2.

3. Any State may, at the time of signature or when depositing its
instrument of ratification, acceptance, approval or accession declare that it
may refuse mutual legal assistance under Article 26, paragraph 1, if the
request concerns an offence, which the requested Party considers a political
offence.

4. No State may, by application of paragraphs 1, 2 and 3 of this
article, enter reservations to more than five of the provisions mentioned
thereon. No other reservation may be made. Reservations of the same nature
with respect to Articles 4, 6 and 10 shall be considered as one reservation.

Article 38
Validity and review of declarations and reservations

1. Declarations referred to in Article 36 and reservations referred to in
Article 37 shall be valid for a period of three years from the day of the entry
into force of this Convention in respect of the State concerned. However, such
declarations and reservations may be renewed for periods of the same
duration.

2.  Twelve months before the date of expiry of the declaration or
reservation, the Secretariat General of the Council of Europe shall give notice
of that expiry to the State concerned. No later than three months before the
expiry, the State shall notify the Secretary General that it is upholding,
amending or withdrawing its declaration or reservation. In the absence of a
notification by the State concerned, the Secretariat General shall inform that
State that its declaration or reservation is considered to have been extended
automatically for a period of six months. Failure by the State concerned to
notify its intention to uphold or modify its declaration or reservation before
the expiry of that period shall cause the declaration or reservation to lapse.
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3. If a Party makes a declaration or a reservation in conformity with
Articles 36 and 37, it shall provide, before its renewal or upon request, an
explanation to GRECO, on the grounds justifying its continuance.

Article 39
Amendments

1.  Amendments to this Convention may be proposed by any Party, and
shall be communicated by the Secretary General of the Council of Europe to
the member States of the Council of Europe and to every non-member State
which has acceded to, or has been invited to accede to, this Convention in
accordance with the provisions of Article 33.

2. Any amendment proposed by a Party shall be communicated to the
European Committee on Crime Problems (CDPC), which shall submit to the
Committee of Ministers its opinion on that proposed amendment.

3.  The Committee of Ministers shall consider the proposed amend-
ment and the opinion submitted by the CDPC and, following consultation of
the non-member States Parties to this Convention, may adopt the amendment.

4.  The text of any amendment adopted by the Committee of Ministers
in accordance with paragraph 3 of this article shall be forwarded to the Parties
for acceptance.

5. Any amendment adopted in accordance with paragraph 3 of this
article shall come into force on the thirtieth day after all Parties have informed
the Secretary General of their acceptance thereof.

Article 40
Settlement of disputes

1. The European Committee on Crime Problems of the Council of
Europe shall be kept informed regarding the interpretation and application of
this Convention.

2. In case of a dispute between Parties as to the interpretation or
application of this Convention, they shall seek a settlement of the dispute
through negotiation or any other peaceful means of their choice, including
submission of the dispute to the European Committee on Crime Problems, to
an arbitral tribunal whose decisions shall be binding upon the Parties, or to the
International Court of Justice, as agreed upon by the Parties concerned.

Article 41
Denunciation

1. Any Party may, at any time, denounce this Convention by means of
a notification addressed to the Secretary General of the Council of Europe.
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2. Such denunciation shall become effective on the first day of the
month following the expiration of a period of three months after the date of
receipt of the notification by the Secretary General.

Article 42
Notification

The Secretary General of the Council of Europe shall notify the member
States of the Council of Europe and any State which has acceded to this
Convention of:

a.  any signature;

b. the deposit of any instrument of ratification, acceptance, approval
or accession;

c. any date of entry into force of this Convention in accordance with
Articles 32 and 33;

d. any declaration or reservation made under Article 36 or Article 37;

e. any other act, notification or communication relating to this
Convention.

In witness whereof the undersigned, being duly authorised thereto, have
signed this Convention.

Done at Strasbourg, this 27th day of January 1999, in English and in French,
both texts being equally authentic, in a single copy, which shall be deposited
in the archives of the Council of Europe. The Secretary General of the Council
of Europe shall transmit certified copies to each Member State of the Council
of Europe, to the non-member States, which have participated in the
elaboration of this Convention, and to any State invited to accede to it.
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H. Council of Europe: Model Code of Conduct for Public
Officials3°

Article 1
1. This Code applies to all public officials.

2.  For the purpose of this Code “public official” means a person
employed by a public authority.

3. The provisions of this Code may also be applied to persons
employed by private organisations performing public services.

4. The provisions of this Code do not apply to publicly elected
representatives, members of the government and holders of judicial office.

Article 2

1. On the coming into effect of this Code, the public administration
has a duty to inform public officials about its provisions.

2. This Code shall form part of the provisions governing the
employment of public officials from the moment they certify that they have
been informed about it.

3. Every public official has the duty to take all necessary action to
comply with the provisions of this Code.

Article 3
Object of the Code

The purpose of this Code is to specify the standards of integrity and
conduct to be observed by public officials, to help them meet those standards
and to inform the public of the conduct it is entitled to expect of public
officials.

Article 4
General principles

1. The public official should carry out his or her duties in accordance
with the law, and with those lawful instructions and ethical standards which
relate to his or her functions.

2. The public official should act in a politically neutral manner and
should not attempt to frustrate the lawful policies, decisions or actions of the
public authorities.

30 The Model Code of Conduct was adopted by the Committee of Ministers of the
Council of Europe on 11 May 2000.
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Article 5

1. The public official has the duty to serve loyally the lawfully
constituted national, local or regional authority.

2. The public official is expected to be honest, impartial and efficient
and to perform his or her duties to the best of his or her ability with skill,
fairness and understanding, having regard only for the public interest and the
relevant circumstances of the case.

3. The public official should be courteous both in his or her relations
with the citizens he or she serves, as well as in his or her relations with his or
her superiors, colleagues and subordinate staff.

Article 6

In the performance of his or her duties, the public official should not act
arbitrarily to the detriment of any person, group or body and should have due
regard for the rights, duties and proper interests of all others.

Article 7

In decision making the public official should act lawfully and exercise
his or her discretionary powers impartially, taking into account only relevant
matters.

Article 8

1. The public official should not allow his or her private interest to
conflict with his or her public position. It is his or her responsibility to avoid
such conflicts of interest, whether real, potential or apparent.

2. The public official should never take undue advantage of his or her
position for his or her private interest.
Article 9

The public official has a duty always to conduct himself or herself in a
way that the public’s confidence and trust in the integrity, impartiality and
effectiveness of the public service are preserved and enhanced.

Article 10

The public official is accountable to his or her immediate hierarchical
superior unless otherwise prescribed by law.
Article 11

Having due regard for the right of access to official information, the
public official has a duty to treat appropriately, with all necessary
confidentiality, all information and documents acquired by him or her in the
course of, or as a result of, his or her employment.
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Article 12
Reporting

1. The public official who believes he or she is being required to act
in a way, which is unlawful, improper or unethical, which involves
maladministration, or which is otherwise inconsistent with this Code, should
report the matter in accordance with the law.

2. The public official should, in accordance with the law, report to the
competent authorities if he or she becomes aware of breaches of this Code by
other public officials.

3. The public official who has reported any of the above in accordance
with the law and believes that the response does not meet his or her concern
may report the matter in writing to the relevant head of the public service.

4.  Where a matter cannot be resolved by the procedures and appeals
set out in the legislation on the public service on a basis acceptable to the
public official concerned, the public official should carry out the lawful
instructions he or she has been given.

5. The public official should report to the competent authorities any
evidence, allegation or suspicion of unlawful or criminal activity relating to
the public service coming to his or her knowledge in the course of, or arising
from, his or her employment. The investigation of the reported facts shall be
carried out by the competent authorities.

6.  The public administration should ensure that no prejudice is caused
to a public official who reports any of the above on reasonable grounds and in
good faith.

Article 13
Conflict of interest

1. Conflict of interest arises from a situation in which the public
official has a private interest which is such as to influence, or appear to
influence, the impartial and objective performance of his or her official duties.

2.  The public official’s private interest includes any advantage to
himself or herself, to his or her family, close relatives, friends and persons or
organisations with whom he or she has or has had business or political
relations. It includes also any liability, whether financial or civil, relating
thereto.

3. Since the public official is usually the only person who knows
whether he or she is in that situation, the public official has a personal
responsibility to:

*be alert to any actual or potential conflict of interest;

e take steps to avoid such conflict;
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edisclose to his or her supervisor any such conflict as soon as he or she
becomes aware of it;

ecomply with any final decision to withdraw from the situation or to
divest himself or herself of the advantage causing the conflict.

4.  Whenever required to do so, the public official should declare
whether or not he or she has a conflict of interest.

5. Any conflict of interest declared by a candidate to the public
service or to a new post in the public service should be resolved before
appointment.

Article 14
Declaration of interests

The public official who occupies a position in which his or her personal
or private interests are likely to be affected by his or her official duties should,
as lawfully required, declare upon appointment, at regular intervals thereafter
and whenever any changes occur the nature and extent of those interests.

Article 15
Incompatible outside interests

1. The public official should not engage in any activity or transaction
or acquire any position or function, whether paid or unpaid, that is
incompatible with or detracts from the proper performance of his or her duties
as a public official. Where it is not clear whether an activity is compatible, he
or she should seek advice from his or her superior.

2. Subject to the provisions of the law, the public official should be
required to notify and seek the approval of his or her public service employer
to carry out certain activities, whether paid or unpaid, or to accept certain
positions or functions outside his or her public service employment.

3. The public official should comply with any lawful requirement to
declare membership of, or association with, organisations that could detract
from his or her position or proper performance of his or her duties as a public
official.

Article 16
Political or public activity

1.  Subject to respect for fundamental and constitutional rights, the
public official should take care that none of his or her political activities or
involvement on political or public debates impairs the confidence of the
public and his or her employers in his or her ability to perform his or her
duties impartially and loyally.

2. In the exercise of his or her duties, the public official should not
allow himself or herself to be used for partisan political purposes.
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3. The public official should comply with any restrictions on political
activity lawfully imposed on certain categories of public officials by reason of
their position or the nature of their duties.

Article 17
Protection of the public official s privacy

All necessary steps should be taken to ensure that the public official’s
privacy is appropriately respected; accordingly, declarations provided for in
this Code are to be kept confidential unless otherwise provided for by law.

Article 18
Gifts

1. The public official should not demand or accept gifts, favours,
hospitality or any other benefit for himself or his or her family, close relatives
and friends, or persons or organisations with whom he or she has or has had
business or political relations which may influence or appear to influence the
impartiality with which he or she carries out his or her duties or may be or
appear to be a reward relating to his or her duties. This does not include
conventional hospitality or minor gifts.

2. Where the public official is in doubt whether he or she can accept a
gift or hospitality, he or she should seek the advice of his or her superior.
Article 19
Reaction to improper offers

If the public official is offered an undue advantage he or she should take
the following steps to protect himself or herself:

*Refuse the undue advantage; there is no need to accept it for use as
evidence;

* Try to identify the person who made the offer;

* Avoid lengthy contacts, but knowing the reason for the offer could be
useful in evidence;

«If the gift cannot be refused or returned to the sender, it should be
preserved, but handled as little as possible;

*Obtain witnesses if possible, such as colleagues working nearby;

* Prepare as soon as possible a written record of the attempt, preferably in
an official notebook;

*Report the attempt as soon as possible to his or her supervisor or directly
to the appropriate law enforcement authority;

*Continue to work normally, particularly on the matter in relation to
which the undue advantage was offered.
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Article 20
Susceptibility to influence by others

The public official should not allow himself or herself to be put, or
appear to be put, in a position of obligation to return a favour to any person or
body. Nor should his or her conduct in his or her official capacity or in his or
her private life make him or her susceptible to the improper influence of
others.

Article 21
Misuse of official position

1. The public official should not offer or give any advantage in any
way connected with his or her position as a public official, unless lawfully
authorised to do so.

2. The public official should not seek to influence for private purposes
any person or body, including other public officials, by using his or her
official position or by offering them personal advantages.

Article 22
Information held by public authorities

1. Having regard to the framework provided by domestic law for
access to information held by public authorities, a public official should only
disclose information in accordance with the rules and requirements applying
to the authority by which he or she is employed.

2.  The public official should take appropriate steps to protect the
security and confidentiality of information for which he or she is responsible
or of which he or she becomes aware.

3. The public official should not seek access to information which it is
inappropriate for him or her to have. The public official should not make
improper use of information which he or she may acquire in the course of, or
arising from, his or her employment.

4. Equally the public official has a duty not to withhold official
information that should properly be released and a duty not to provide
information which he or she knows or has reasonable ground to believe is
false or misleading.

Article 23
Public and official resources

In the exercise of his or her discretionary powers, the public official
should ensure that on the one hand the staff, and on the other hand the public
property, facilities, services and financial resources with which he or she is
entrusted are managed and used effectively, efficiently and economically.
They should not be used for private purposes except when permission is
lawfully given.
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Article 24
Integrity checking

1. The public official who has responsibilities for recruitment,
promotion or posting should ensure that appropriate checks on the integrity of
the candidate are carried out as lawfully required.

2. If the result of any such check makes him or her uncertain as to
how to proceed, he or she should seek appropriate advice.

Article 25
Supervisory accountability

1. The public official who supervises or manages other public officials
should do so in accordance with the policies and purposes of the public
authority for which he or she works. He or she should be answerable for acts
or omissions by his or her staff which are not consistent with those policies
and purposes if he or she has not taken those reasonable steps required from a
person in his or her position to prevent such acts or omissions.

2. The public official who supervises or manages other public officials
should take reasonable steps to prevent corruption by his or her staff in
relation to his or her office. These steps may include emphasising and
enforcing rules and regulations, providing appropriate education or training,
being alert to signs of financial or other difficulties of his or her staff, and
providing by his or her personal conduct an example of propriety and
integrity.

Article 26
Leaving the public service

1. The public official should not take improper advantage of his or her
public office to obtain the opportunity of employment outside the public
service.

2.  The public official should not allow the prospect of other
employment to create for him or her an actual, potential or apparent conflict of
interest. He or she should immediately disclose to his or her supervisor any
concrete offer of employment that could create a conflict of interest. He or she
should also disclose to his or her superior his or her acceptance of any offer of
employment.

3. In accordance with the law, for an appropriate period of time, the
former public official should not act for any person or body in respect of any
matter on which he or she acted for, or advised, the public service and which
would result in a particular benefit to that person or body.

4. The former public official should not use or disclose confidential
information acquired by him or her as a public official unless lawfully
authorised to do so.
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5. The public official should comply with any lawful rules that apply
to him or her regarding the acceptance of appointments on leaving the public
service.

Article 27
Dealing with former public officials

The public official should not give preferential treatment or privileged
access to the public service to former public officials.

Article 28
Observance of this Code and sanctions

1. This Code is issued under the authority of the minister or of the
head of the public service. The public official has a duty to conduct himself or
herself in accordance with this Code and therefore to keep himself or herself
informed of its provisions and any amendments. He or she should seek advice
from an appropriate source when he or she is unsure of how to proceed.

2. Subject to Article 2, paragraph 2, the provisions of this Code form
part of the terms of employment of the public official. Breach of them may
result in disciplinary action.

3. The public official who negotiates terms of employment should
include in them a provision to the effect that this Code is to be observed and
forms part of such terms.

4.  The public official who supervises or manages other public officials
has the responsibility to see that they observe this Code and to take or propose
appropriate disciplinary action for breaches of it.

5. The public administration will regularly review the provisions of
this Code.
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I. Resolution (99) 5 of the Committee of Ministers of the
Council of Europe: Agreement Establishing the Group of
States against Corruption!

The representatives on the Committee of Ministers of Belgium, Bulgaria,
Cyprus, Estonia, Finland, France, Germany, Greece, Iceland, Ireland,
Lithuania, Luxembourg, Romania, Slovakia, Slovenia, Spain, Sweden,

Convinced that corruption represents a major threat to the rule of law,
democracy, human rights, fairness and social justice, hinders economic
development, and endangers the stability of democratic institutions and the
moral foundations of society;

Conscious of the need to promote co-operation between States in the
fight against corruption, including its links with organised crime and money
laundering;

Emphasising that a successful strategy to combat corruption requires a
firm commitment by States to join their efforts, share experience and take
common actions;

Recognising that raising public awareness and promoting ethical values
are effective means of preventing corruption;

Having regard to the recommendations of the 19th Conference of the
European Ministers of Justice (Malta, 1994);

Taking into account the Programme of Action against Corruption,
adopted by the Committee of Ministers of the Council of Europe in 1996 and
the work undertaken by the Multidisciplinary Group on Corruption (GMC) in
pursuance thereof;

Taking into account the results of the Joint project between the European
Commission (Phare Programme) and the Council of Europe on the fight
against corruption and organised crime in States in transition (“Octopus
Project”);

Having regard to Resolution No. 1 on the links between corruption and
organised crime, adopted at the 21st Conference of the European Ministers of
Justice (Prague, 1997);

31 The resolution was adopted by the Committee of Ministers of the Council of
Europe on 1 May 1999 by the following States: Belgium, Bulgaria, Cyprus,
Estonia, Finland, France, Germany, Greece, Iceland, Ireland, Lithuania,
Luxembourg, Romania, Slovakia, Slovenia, Spain and Sweden. The following
countries have then become member States of the Group of States against
Corruption (GRECO): Albania, Armenia, Azerbaijan, Bosnia and Herzegovina,
Croatia, Czech Republic, Denmark, the former Yugoslav Republic of Macedonia,
Georgia, Hungary, Latvia, Malta, Netherlands, Norway, Poland, Portugal, Republic
of Moldova, Serbia and Montenegro, United Kingdom of Great Britain and
Northern Ireland and United States of America.
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Having regard to the Final Declaration adopted at the Second Summit of
Heads of State and Government of the Member States of the Council of
Europe (Strasbourg, 10-11 October 1997) by which the Heads of State and
Government decided to seek common responses to the challenges posed by the
growth of corruption and organised crime;

In accordance with the Action Plan adopted at the Second Summit of
Heads of State and Government of the Member States of the Council of
Europe (Strasbourg, 10-11 October 1997) in which the Heads of State and
Government, with a view to promoting co-operation in the fight against
corruption, including its links with organised crime and money laundering,
instructed the Committee of Ministers, inter alia, to adopt guiding principles
to be applied in the development of domestic legislation and practice and to
establish without delay an appropriate and efficient mechanism for monitoring
observance of the guiding principles and the implementation of the other
international instruments which will be adopted in pursuance of the
Programme of Action against Corruption;

Having regard to the 20 Guiding Principles for the Fight against
Corruption, adopted by the Committee of Ministers at its 101st meeting on
6 November 1997 (hereinafter referred to as the “Guiding Principles”);

Convinced that the establishment of the GRECO, where Member States
and non-Member States of the Council of Europe participate on an equal
footing, would make a significant contribution to the promotion of a dynamic
process towards effectively preventing and combating corruption;

Persuaded that by means of mutual evaluation and peer pressure, the
GRECO shall be able to monitor in a flexible and efficient manner the
observance of the Guiding Principles and the implementation of the
international instruments adopted by the Council of Europe to fight against
corruption;

Convinced that full membership of the GRECO should therefore be
reserved to those which participate without restrictions in mutual evaluation
procedures and accept to be evaluated through them;

Having regard to Resolution (98) 7 adopted by the Committee of
Ministers on 5 May 1998, on the occasion of its 102nd session at ministerial
level, authorising the adoption of the present agreement;

HEREBY,

RESOLVE to establish the Group of States against Corruption (GRECO)
by means of this Enlarged Partial Agreement, governed by the Statute
appended thereto;

AGREE that the GRECO is established for an initial period of three
years;

AGREE to review the functioning of the GRECO by the end of the initial
period of three years;

164



EXPRESS the wish that all Member States of the Council of Europe
become members of the GRECO in the near future.

Appendix to Resolution (99) 5

STATUTE OF THE GROUP OF STATES AGAINST CORRUPTION
(GRECO)

Article 1
Aim of the GRECO

The aim of the Group of States against Corruption (hereinafter referred
to as the “GRECO”) is to improve the capacity of its members to fight
corruption by following up, through a dynamic process of mutual evaluation
and peer pressure, compliance with their undertakings in this field.

Article 2
Functions of the GRECO

In order to achieve the aim laid down in Article 1, the GRECO shall:

i.  monitor the observance of the Guiding Principles for the Fight
against Corruption as adopted by the Committee of Ministers of the Council of
Europe on 6 November 1997,

ii.  monitor the implementation of international legal instruments to be
adopted in pursuance of the Programme of Action against Corruption, in
conformity with the provisions contained in such instruments;

Article 3
Seat

The GRECO’s seat shall be in Strasbourg.

Article 4
Procedure for membership of the GRECO

1. Any Member States of the Council of Europe, other than those
mentioned in the Resolution establishing the GRECO, may join the GRECO at
any time by so notifying the Secretary General of the Council of Europe.

2. Any non-Member States having participated in the elaboration of
this Enlarged Partial Agreement(™) may join the GRECO at any time by so
notifying the Secretary General of the Council of Europe. The notification
shall be accompanied by a declaration to the effect that the non-Member
States undertakes to apply the Guiding Principles for the Fight against

(*) These States are the following: Belarus (10), Canada (11), Holy See (10),
Japan (10), Mexico (10) and United States of America (11). Bosnia and
Herzegovina has participated twice in GMC meetings.
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Corruption, adopted by the Committee of Ministers of the Council of Europe
on 6 November 1997.

3.  States which become Parties to international legal instruments
adopted by the Committee of Ministers of the Council of Europe in pursuance
of the Programme of Action against Corruption providing for compulsory
membership of the GRECO shall become members of the GRECO ipso facto
in conformity with the provisions contained in these instruments.

4. The Committee of Ministers of the Council of Europe in its
composition restricted to the States members of the Enlarged Partial
Agreement, following consultation of the non-Member States already
participating, may invite non-Member States, other than those covered by
paragraph 2 above, to join the GRECO. The non-Member States having
received such an invitation, shall notify to the Secretary General its intention
to join the GRECO, accompanied by a declaration to the effect that it
undertakes to apply the Guiding Principles for the Fight against Corruption.

Article 5
Participation of the European Community

The European Community may be invited by the Committee of Ministers
to participate in the work of the GRECO. The modalities of its participation
shall be determined in the resolution inviting it to participate.

Article 6
Composition of the GRECO

1.  Each member shall appoint a delegation to the GRECO consisting
of not more than two representatives. One representative shall be appointed as
head of the delegation.

2. The budget of the Enlarged Partial Agreement shall bear the travel
and subsistence expenses of one of the representatives of the delegation.

3. The representatives appointed to the GRECO shall enjoy the
privileges and immunities applicable under Article 2 of the Protocol to the
General Agreement on Privileges and Immunities of the Council of Europe.

Article 7
Other Representatives

1. The European Committee on Legal Co-operation (CDCJ) and the
European Committee on Crime Problems (CDPC) shall each appoint a
representative to the GRECO.

2. The Committee of Ministers may invite other Council of Europe
bodies to appoint a representative to the GRECO after consulting the latter.

3. The Statutory Committee, set up under Article 18 below, shall
appoint a representative to the GRECO.
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4. Representatives appointed under paragraphs 1 to 3 above shall
participate in plenary meetings of the GRECO without the right to vote. Their
travel and subsistence expenses shall not be borne by the budget of the
Enlarged Partial Agreement.

Article 8
Operation of the GRECO

1.  The GRECO shall take the necessary decisions for its operation. In
particular, it shall:

i adopt evaluation reports in accordance with Article 15;

ii. approve its draft annual programme of activities and submit, in
conformity with the Financial Regulations, proposals to the Secretary
General of the Council of Europe relating to the elaboration of the draft
annual budget, prior to its transmission to the Statutory Committee set up
under Article 18 below;

iii. approve its annual activity report, including its annual accounts,
prior to its submission to the Statutory Committee and to the Committee
of Ministers;

2. The GRECO shall hold at least two plenary meetings a year and
may decide to set up working parties whenever necessary and in accordance
with its Rules of Procedure.

3. The GRECO will publish every year its annual report of activities
including its annual accounts, once approved by the relevant bodies pursuant
to Article 18 below.

4. The GRECO shall draw up its own Rules of Procedure. Any State
or the European Community, when becoming a member of the GRECO, shall
be deemed to have accepted the Statute and the Rules of Procedures of the
GRECO.

5. The GRECO shall hold its meetings in camera.

6. Members of the GRECO participating in the mutual evaluation
shall have the right to vote. Each of them shall be entitled to cast one vote.
However, unless otherwise decided by the Statutory Committee, a member
which has failed to pay all or a substantial part of its compulsory contribution
to the budget of the enlarged partial agreement for a period of two years, shall
no longer take part in the decision-making process.

7.  Decisions of the GRECO shall be taken by two-thirds of the votes
cast(*) and the majority of those entitled to vote. However, procedural
decisions shall be taken by a majority of the votes cast.

(*) Only votes “in favour” or “against” are taken into account when counting the
number of votes cast (Article 10 paragraph 5 of the Rules of Procedure of the
Ministers’ Deputies).
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8. The GRECO shall elect its President and Vice-President among the
representatives of the members entitled to vote.

Article 9
Bureau

1. There shall be a Bureau composed of the President and the Vice-
President referred to in Article 8 paragraph 8 above and five other persons
elected by the GRECO, among the representatives of the members entitled to
vote which are, as far as possible, Parties to at least one of the international
legal instruments adopted in pursuance of the Programme of action against
corruption.

2. The Bureau shall carry out the following functions:

— prepare the preliminary draft annual programme of activities and the
draft annual activity report;

— make proposals to the GRECO concerning the preliminary draft budget;

— organise country visits on the basis of the decisions taken by the
GRECO;

— make proposals to the GRECO on the composition of the ad hoc
evaluation teams;

— prepare the agenda for the meetings of the GRECO including those at
which evaluation reports will be discussed;

— make proposals to the GRECO as regards the provisions to be selected
for evaluation procedures in pursuance of Article 10 paragraph 3 below;

— make proposals to the GRECO concerning the appointment of scientific
experts and consultants.

3. The Bureau shall carry out any other function assigned to it by the
GRECO.

4. The Bureau shall exercise its functions under the general
supervision of the GRECO.

Article 10
Evaluation procedure

1. The GRECO shall conduct evaluation procedures in respect of each
of its members in pursuance of Article 2.

2. The evaluation shall be divided in rounds. An evaluation round is a
period of time determined by the GRECO, during which an evaluation
procedure shall be conducted to assess the compliance of members with
selected provisions contained in the Guiding Principles and in other
international legal instruments adopted in pursuance of the Programme of
Action against Corruption.
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3. At the beginning of each round the GRECO shall select the specific
provisions on which the evaluation procedure shall be based.

4.  Each member shall identify a maximum of 5 experts who would be
able to undertake the tasks set out in Articles 12-14.

5. Each member shall ensure that its authorities co-operate, to the
fullest possible extent, in the evaluation procedure, within the limits of its
national legislation.

Article 11
Questionnaire

1.  The GRECO shall adopt a questionnaire for each evaluation round,
which shall be addressed to all members concerned by the evaluation.

2. The questionnaire shall provide the framework of the evaluation
procedure.

3. Members shall address their replies to the Secretariat within the
time limits fixed by the GRECO.

Article 12
Evaluation teams

1. The GRECO shall appoint, from the experts referred to in
paragraph 4 of Article 10, a team for the evaluation of each member
(hereinafter referred to as “the team”). When the evaluation concerns the
implementation of one of the international legal instruments adopted in
pursuance of the Programme of Action against Corruption, the GRECO shall
appoint teams composed exclusively of experts proposed by members who are
Parties to the instrument concerned.

2. The team shall examine the replies given to the questionnaire and
may request, where appropriate, additional information from the member
undergoing the evaluation, to be submitted either orally or in writing.

3. The budget of the Enlarged and Partial Agreement shall bear the
travel and subsistence expenses of the experts participating in the teams.

Article 13
Country visits

1. The GRECO may instruct the team to visit a member, for the
purpose of seeking additional information concerning its law or practice,
which is useful for the evaluation.

2.  The GRECO shall give a minimum of two months notice to the
member concerned of its intention to carry out the visit.
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3. The visit shall be carried out in accordance with a programme
arranged by the member concerned, taking into account the wishes expressed
by the team.

4. The members of the team shall enjoy the privileges and immunities
applicable under Article 2 of the Protocol to the General Agreement on
Privileges and Immunities of the Council of Europe.

5. The budget of the Enlarged Partial Agreement shall bear the travel
and subsistence expenses necessary for the carrying out country visits.

Article 14
Evaluation reports

1. On the basis of the information gathered, the team shall prepare a
preliminary draft evaluation report on the state of the law and the practice in
relation to the provisions selected for the evaluation round.

2. The preliminary draft report shall be transmitted to the member
undergoing the evaluation for comments. These comments shall be taken into
account by the team when finalising the draft report.

3. The draft report shall be submitted to the GRECO.

Article 15
Discussion and adoption of reports

1. The GRECO shall debate in Plenary the draft report submitted by
the team.

2. The member undergoing the evaluation shall be entitled to submit
observations orally and/or in writing to the Plenary.

3. At the close of the debate, the GRECO shall adopt, with or without
amendments, the report in respect of the member undergoing the evaluation.

4.  All members shall be entitled to participate in the vote leading to
the adoption of evaluation reports relating to the application of the Guiding
Principles. Only members which are Parties to an international legal
instrument adopted in pursuance of the Programme of Action against
Corruption shall be entitled to participate in the vote leading to the adoption
of evaluation reports on the implementation of the instrument concerned.

5. Evaluation reports shall be confidential. Unless otherwise decided,
access to these reports shall be restricted to members of the team which has
carried out the evaluation, in addition to members of the GRECO, of the
Statutory Committee and of the Secretariat of these bodies.

6. The GRECO’s report may contain recommendations addressed to
the member undergoing the evaluation in order to improve its domestic laws
and practices to combat corruption. The GRECO shall invite the member to
report on the measures taken to follow these recommendations.
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Article 16
Public Statements

1. The Statutory Committee may issue a public statement when it
believes that a member remains passive or takes insufficient action in respect
of the recommendations addressed to it as regards the application of the
Guiding Principles.

2. The Statutory Committee, in its composition restricted to the
members who are parties to the instruments concerned, may issue a public
statement when it believes that a member remains passive or takes insufficient
action in respect of the recommendations addressed to it as regards the
implementation of an instrument adopted in pursuance of the Programme of
Action against Corruption.

3. The Statutory Committee shall inform the member concerned and
provide an opportunity for the member to submit further comments before
confirming its decision to issue a public statement referred to in paragraphs 1
and/or 2 above.

Article 17
The GRECO's financial resources

1.  The budget of the GRECO shall be financed through the annual
compulsory contributions of its members.

2.  The GRECO may receive additional voluntary contributions from
its members.

3. The GRECO may also receive voluntary contributions from
interested international institutions.

4. Financial resources covered by paragraph 3 above shall be subject
to the authorisation of the Statutory Committee prior to their acceptance.

5. The GRECO'’s assets shall be acquired and held on behalf of the
Council of Europe and shall benefit as such from the privileges and
immunities applicable to the Council’s assets under existing agreements.

Article 18
Statutory Committee

1. The Statutory Committee shall be composed of the representatives
on the Committee of Ministers of the Member States of the Council of Europe
which are also members of the GRECO and of representatives specifically
designated to that effect by the other members of the GRECO.

2. The Statutory Committee shall determine every year the members’
compulsory contributions to the GRECO. The scale according to which the
contributions of non-members of the Council of Europe are calculated shall be
decided in agreement with the latter; as a general rule, that scale shall conform
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to the criteria for the determination of the scale of contributions to the general
budget of the Council of Europe.

3. The Statutory Committee shall adopt every year the GRECO’s
budget on expenditure relating to the implementation of the programme of
activities and common secretariat expenditure.

4.  The Statutory Committee shall approve every year the GRECO’s
annual accounts which shall be drawn up by the Secretary General of the
Council of Europe in accordance with the Financial Regulations of the
Council of Europe and submitted to the Statutory Committee accompanied by
the report of the Board of Auditors. In order to discharge the Secretary
General from responsibility for the management of the financial year in
question, the Statutory Committee shall transmit to the Committee of
Ministers the annual accounts, together with its approval or any comments,
and the report drawn up by the Board of Auditors.

5. The Financial Regulations of the Council of Europe shall apply,
mutatis mutandis, to the adoption and management of the budget.

Article 19
Secretariat

1. The GRECO shall be assisted by a Secretariat provided by the
Secretary General of the Council of Europe.

2.  The GRECO’s Secretariat shall be headed by an Executive
Secretary appointed by the Secretary General of the Council of Europe.

Article 20
Amendments

1. The GRECO or any of its members may propose amendments to
this Statute to the Statutory Committee.

2.  This Statute may be amended by Statutory Committee by
unanimous decision. If the amendment has not been proposed by the GRECO,
the latter shall be consulted by the Statutory Committee.

Article 21
Withdrawal

1. Subject to the applicable provisions of international legal
instruments mentioned in Article 2, paragraph 2 above, any member may
withdraw from the GRECO by means of a declaration addressed to the
Secretary General of the Council of Europe by the Minister for Foreign Affairs
or a diplomatic representative who shall be given specific powers to this
effect.
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2. The Secretary General shall acknowledge receipt of the declaration
and inform the member concerned that it will be submitted to the Statutory
Committee.

3. By analogy with Article 7 of the Statute of the Council of Europe,
the withdrawal shall take effect:

— at the end of the financial year in which it is notified, if the notification
is given during the first nine months of that financial year;

— at the end of the next financial year, if the notification is given in the last
three months of the financial year.

4. In accordance with Article 18 of the Financial Regulations of the
Council of Europe, the Statutory Committee shall examine the financial
consequences of the withdrawal and make the appropriate arrangements.

5. The Secretary General shall immediately inform the member
concerned of the consequences for it of its withdrawal and keep the Statutory
Committee informed of the outcome
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J. Resolution (97) 24 of the Committee of Ministers of the
Council of Europe: Twenty Guiding Principles for the
Fight against Corruption3-

The Committee of Ministers,

Considering the Declaration adopted at the Second Summit of Heads of
State and Government, which took place in Strasbourg on 10 and 11 October
1997 and in pursuance of the Action Plan, in particular section III, paragraph 2
“Fighting corruption and organised crime”;

Aware that corruption represents a serious threat to the basic principles
and values of the Council of Europe, undermines the confidence of citizens in
democracy, erodes the rule of law, constitutes a denial of human rights and
hinders social and economic development;

Convinced that the fight against corruption needs to be multi-disciplinary
and, in this respect having regard to Programme of Action against Corruption
as well as to the resolutions adopted by the European Ministers of Justice at
their 19th and 21st Conferences held in Valletta and Prague respectively;

Having received the draft 20 guiding principles for the fight against
corruption, elaborated by the Multidisciplinary Group on Corruption (GMC);

Firmly resolved to fight corruption by joining the efforts of our
countries,

AGREES TO ADOPT THE 20 GUIDING PRINCIPLES FOR THE FIGHT
AGAINST CORRUPTION, SET OUT BELOW:

1.  To take effective measures for the prevention of corruption and, in this
connection, to raise public awareness and promoting ethical behaviour;

2. To ensure co-ordinated criminalisation of national and international
corruption;

3. To ensure that those in charge of the prevention, investigation,
prosecution and adjudication of corruption offences enjoy the independence
and autonomy appropriate to their functions, are free from improper influence
and have effective means for gathering evidence, protecting the persons who
help the authorities in combating corruption and preserving the confidentiality
of investigations;

4. To provide appropriate measures for the seizure and deprivation of the
proceeds of corruption offences;

5. To provide appropriate measures to prevent legal persons being used to
shield corruption offences;

32 The resolution was adopted by the Committee of Ministers of the Council of
Europe on 6 November 1997.
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6. To limit immunity from investigation, prosecution or adjudication of
corruption offences to the degree necessary in a democratic society;

7.  To promote the specialisation of persons or bodies in charge of fighting
corruption and to provide them with appropriate means and training to
perform their tasks;

8. To ensure that the fiscal legislation and the authorities in charge of
implementing it contribute to combating corruption in an effective and co-
ordinated manner, in particular by denying tax deductibility, under the law or
in practice, for bribes or other expenses linked to corruption offences;

9. To ensure that the organisation, functioning and decision-making
processes of public administrations take into account the need to combat
corruption, in particular by ensuring as much transparency as is consistent
with the need to achieve effectiveness;

10. To ensure that the rules relating to the rights and duties of public
officials take into account the requirements of the fight against corruption and
provide for appropriate and effective disciplinary measures; promote further
specification of the behaviour expected from public officials by appropriate
means, such as codes of conduct;

11. To ensure that appropriate auditing procedures apply to the activities of
public administration and the public sector;

12. To endorse the role that audit procedures can play in preventing and
detecting corruption outside public administrations;

13. To ensure that the system of public liability or accountability takes
account of the consequences of corrupt behaviour of public officials;

14. To adopt appropriately transparent procedures for public procurement
that promote fair competition and deter corruptors;

15. To encourage the adoption, by elected representatives, of codes of
conduct and promote rules for the financing of political parties and election
campaigns which deter corruption;

16. To ensure that the media have freedom to receive and impart information
on corruption matters, subject only to limitations or restrictions which are
necessary in a democratic society;

17. To ensure that civil law takes into account the need to fight corruption
and in particular provides for effective remedies for those whose rights and
interests are affected by corruption;

18. To encourage research on corruption;

19. To ensure that in every aspect of the fight against corruption, the
possible connections with organised crime and money laundering are taken
into account;

175



20. To develop to the widest extent possible international co-operation in all
areas of the fight against corruption.

AND, IN ORDER TO PROMOTE A DYNAMIC PROCESS FOR
EFFECTIVELY PREVENTING AND COMBATING CORRUPTION,

THE COMMITTEE OF MINISTERS

1. Invites national authorities to apply these Principles in their domestic
legislation and practice;

2. Instructs the Multidisciplinary Group on Corruption (GMC) rapidly to
complete the elaboration of international legal instruments pursuant to the
Programme of Action against Corruption;

3. Instructs the Multidisciplinary Group on Corruption (GMC) to submit
without delay a draft text proposing the establishment of an appropriate and
efficient mechanism, under the auspices of the Council of Europe, for
monitoring observance of these Principles and the implementation of the
international legal instruments to be adopted.
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K. Council of the European Union Framework decision on
combating corruption in the private sector33

The Council of the European Union,

Having regard to the Treaty on European Union, and in particular
Article 29, Article 31(1)(e) and Article 34(2)(b) thereof,

Having regard to the initiative of the Kingdom of Denmark,
Having regard to the opinion of the European Parliament,
Whereas:

(1) Along with globalisation, recent years have brought an increase in cross-
border trade in goods and services. Any corruption in the private sector within
a Member State is thus not just a domestic problem but also a transnational
problem, most effectively tackled by means of a European Union joint action.

(2) On 27 September 1996 the Council adopted the Act drawing up a
Protocol to the Convention on the Protection of the European Communities’
Financial Interests. The Protocol, which entered into force on 17 October
2002, contains definitions of and harmonised penalties for offences of
corruption.

(3) On 26 May 1997 the Council approved a Convention on the fight against
corruption involving officials of the European Communities or officials of
Member States of the European Union.

(4) On 22 December 1998, the Council also adopted Joint Action
98/742/JHA on corruption in the private sector. In connection with the
adoption of that Joint Action, the Council issued a statement to the effect that
it agreed that the Joint Action represents the first step at European Union level
towards combating such corruption, and that additional measures will be
implemented at a later stage in the light of the outcome of the assessment
which is to take place pursuant to Article 8(2) of the Joint Action. A report on
Member States’ transposition of that Joint Action into national law is not yet
available.

(5) On 13 June 2002 the Council adopted Framework Decision
2002/584/JHA on the European arrest warrant and the surrender procedures
between the Member States, in which corruption is included in the list of
offences falling within the scope of the European arrest warrant, in respect of
which prior verification of double criminality is not required.

(6) Under Article 29 of the Treaty on European Union, it is the Union’s
objective to provide citizens with a high level of safety within an area of
freedom, security and justice, an objective to be achieved by preventing and
combating crime, organised or otherwise, including corruption.

33 The framework decision entered into force on 31 July 2003, in accordance with
article 11.
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(7) According to point 48 of the conclusions of the European Council
meeting in Tampere on 15 and 16 October 1999, corruption is an area of
particular relevance in establishing minimum rules on what constitutes a
criminal offence in Member States and the penalties applicable.

(8) An OECD Convention on Combating Bribery of Foreign Public Officials
in International Business Transactions was approved at a negotiating
conference on 21 November 1997, and the Council of Europe has also
approved a Criminal Law Convention on Corruption, which opened for
signature on 27 January 1999. That Convention is accompanied by an
Agreement establishing the Group of States against Corruption (GRECO).
Negotiations have also been opened for a UN Convention on combating
corruption.

(9) Member States attach particular importance to combating corruption in
both the public and the private sector, in the belief that in both those sectors it
poses a threat to a law-abiding society as well as distorting competition in
relation to the purchase of goods or commercial services and impeding sound
economic development. In that context the Member States which have not yet
ratified the European Union Convention of 26 May 1997 and the Council of
Europe Convention of 27 January 1999 will consider how to do so as soon as
possible.

(10) The aim of this Framework Decision is in particular to ensure that both
active and passive corruption in the private sector are criminal offences in all
Member States, that legal persons may also be held responsible for such
offences, and that these offences incur effective, proportionate and dissuasive
penalties,

Has adopted this Framework decision

Article 1
Definitions

For the purposes of this Framework Decision:

— “legal person” means any entity having such status under the applicable
national law, except for States or other public bodies acting in the
exercise of State authority and for public international organisations,

— “breach of duty” shall be understood in accordance with national law.
The concept of breach of duty in national law should cover as a
minimum any disloyal behaviour constituting a breach of a statutory
duty, or, as the case may be, a breach of professional regulations or
instructions, which apply within the business of a person who in any
capacity directs or works for a private sector entity.
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Article 2
Active and passive corruption in the private sector

1.  Member States shall take the necessary measures to ensure that the
following intentional conduct constitutes a criminal offence, when it is carried
out in the course of business activities:

(a) promising, offering or giving, directly or through an intermediary,
to a person who in any capacity directs or works for a private-sector entity an
undue advantage of any kind, for that person or for a third party, in order that
that person should perform or refrain from performing any act, in breach of
that person’s duties;

(b) directly or through an intermediary, requesting or receiving an
undue advantage of any kind, or accepting the promise of such an advantage,
for oneself or for a third party, while in any capacity directing or working for
a private-sector entity, in order to perform or refrain from performing any act,
in breach of one’s duties.

2.  Paragraph 1 applies to business activities within profit and non-
profit entities.

3. A Member State may declare that it will limit the scope of
paragraph 1 to such conduct which involves, or could involve, a distortion of
competition in relation to the purchase of goods or commercial services.

4.  Declarations referred to in paragraph 3 shall be communicated to
the Council at the time of the adoption of this Framework Decision and shall
be valid for five years as from 22 July 2005.

5. The Council shall review this Article in due time before 22 July
2010 with a view to considering whether it shall be possible to renew
declarations made under paragraph 3.

Article 3
Instigation, aiding and abetting

Member States shall take the necessary measures to ensure that
instigating, aiding and abetting the conduct referred to in Article 2 constitute
criminal offences.

Article 4
Penalties and other sanctions

1. Each Member State shall take the necessary measures to ensure that
the conduct referred to in Articles 2 and 3 is punishable by effective,
proportionate and dissuasive criminal penalties.

2. Each Member State shall take the necessary measures to ensure that
the conduct referred to in Article 2 is punishable by a penalty of a maximum
of at least one to three years of imprisonment.
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3. Each Member State shall take the necessary measures in accordance
with its constitutional rules and principles to ensure that where a natural
person in relation to a certain business activity has been convicted of the
conduct referred to in Article 2, that person may, where appropriate, at least in
cases where he or she had a leading position in a company within the business
concerned, be temporarily prohibited from carrying on this particular or
comparable business activity in a similar position or capacity, if the facts
established give reason to believe there to be a clear risk of abuse of position
or of office by active or passive corruption.

Article 5
Liability of legal persons

1. Each Member State shall take the necessary measures to ensure that
legal persons can be held liable for offences referred to in Articles 2 and 3
committed for their benefit by any person, acting either individually or as part
of an organ of the legal person, who has a leading position within the legal
person, based on:

(a) apower of representation of the legal person;
(b) an authority to take decisions on behalf of the legal person; or
(c) an authority to exercise control within the legal person.

2.  Apart from the cases provided for in paragraph 1, each Member
State shall take the necessary measures to ensure that a legal person can be
held liable where the lack of supervision or control by a person referred to in
paragraph 1 has made possible the commission of an offence of the type
referred to in Articles 2 and 3 for the benefit of that legal person by a person
under its authority.

3. Liability of a legal person under paragraphs 1 and 2 shall not
exclude criminal proceedings against natural persons who are involved as
perpetrators, instigators or accessories in an offence of the type referred to in
Articles 2 and 3.

Article 6
Penalties for legal persons

1. Each Member State shall take the necessary measures to ensure that
a legal person held liable pursuant to Article 5(1) is punishable by effective,
proportionate and dissuasive penalties, which shall include criminal or non-
criminal fines and may include other penalties such as:

(a) exclusion from entitlement to public benefits or aid;

(b) temporary or permanent disqualification from the practice of
commercial activities;

(¢) placing under judicial supervision; or
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(d) ajudicial winding-up order.

2.  Each Member State shall take the necessary measures to ensure that
a legal person held liable pursuant to Article 5(2) is punishable by penalties or
measures which are effective, proportionate and dissuasive.

Article 7
Jurisdiction

1. Each Member State shall take the necessary measures to establish
its jurisdiction with regard to the offences referred to in Articles 2 and 3,
where the offence has been committed:

(a) 1in whole or in part within its territory;
(b) by one of its nationals; or

(c) for the benefit of a legal person that has its head office in the
territory of that Member State.

2. Any Member State may decide that it will not apply the jurisdiction
rules in paragraph 1(b) and (c), or will apply them only in specific cases or
circumstances, where the offence has been committed outside its territory.

3. Any Member State which, under its domestic law, does not as yet
surrender its own nationals shall take the necessary measures to establish its
jurisdiction with regard to the offences referred to in Articles 2 and 3, when
committed by its own nationals outside its territory.

4. Member States which decide to apply paragraph 2 shall inform the
General Secretariat of the Council and the Commission accordingly, where
appropriate with an indication of the specific cases or circumstances in which
the decision applies.

Article 8
Repeal

Joint Action 98/742/JHA shall be repealed.

Article 9
Implementation

1. Member States shall take the necessary measures to comply with
the provisions of this Framework Decision before 22 July 2005.

2. By the same date, Member States shall transmit to the General
Secretariat of the Council and the Commission the text of the provisions
transposing into their national law the obligations imposed on them under this
Framework Decision. On the basis of a report established using this
information and a written report from the Commission, the Council shall
before 22 October 2005 assess the extent to which Member States have
complied with the provisions of this Framework Decision.
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Article 10
Territorial application

This Framework Decision shall apply to Gibraltar.
Article 11
Entry into force

This Framework Decision shall enter into force on the day of its
publication in the Official Journal of the European Union.
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L. Council of the European Union: Convention on the Fight
against Corruption involving Officials of the European
Communities or officials of Member States of the
European Union34

Council Act of 26 May 1997 drawing up, on the basis of
Article K.3 (2) (c) of the Treaty on European Union,

Referring to the Act of the Council of the European Union of 26 May
1997,

Whereas the Member States consider the improvement of judicial
cooperation in the fight against corruption to be a matter of common interest,
coming under the cooperation provided for in Title VI of the Treaty;

Whereas by its Act of 27 September 1996 the Council drew up a Protocol
directed in particular at acts of corruption involving national or Community
officials and damaging or likely to damage the European Communities’
financial interests;

Whereas, for the purpose of improving judicial cooperation in criminal
matters between Member States, it is necessary to go further than the said
Protocol and to draw up a Convention directed at acts of corruption involving
officials of the European Communities or officials of the Member States in
general;

Desirous of ensuring consistent and effective application of this
Convention throughout the European Union;

Have agreed on the following provisions:
Article 1
Definitions
For the purposes of this Convention:

(a) ‘official’ shall mean any Community or national official, including
any national official of another Member State;

(b) ‘Community official’ shall mean:

— any person who is an official or other contracted employee within the
meaning of the Staff Regulations of officials of the European
Communities or the Conditions of Employment of other servants of the
European Communities,

—any person seconded to the European Communities by the Member
States or by any public or private body, who carries out functions

34 The Convention was adopted by the Council of the European Union on 26 May
1997.
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equivalent to those performed by European Community officials or
other servants.

Members of bodies set up in accordance with the Treaties establishing the
European Communities and the staff of such bodies shall be treated as
Community officials, inasmuch as the Staff Regulations of officials of the
European Communities or the Conditions of Employment of other servants of
the European Communities do not apply to them;

(c) ‘National official’ shall be understood by reference to the definition
of ‘official’ or ‘public officer’ in the national law of the Member State in
which the person in question performs that function for the purposes of
application of the criminal law of that Member State.

Nevertheless, in the case of proceedings involving a Member State’s official
initiated by another Member State, the latter shall not be bound to apply the
definition of ‘national official’ except insofar as that definition is compatible
with its national law.

Article 2
Passive corruption

1.  For the purposes of this Convention, the deliberate action of an
official, who, directly or through an intermediary, requests or receives
advantages of any kind whatsoever, for himself or for a third party, or accepts
a promise of such an advantage, to act or refrain from acting in accordance
with his duty or in the exercise of his functions in breach of his official duties
shall constitute passive corruption.

2. Each Member State shall take the necessary measures to ensure that
conduct of the type referred to in paragraph 1 is made a criminal offence.

Article 3
Active corruption

1. For the purposes of this Convention, the deliberate action of
whosoever promises or gives, directly or through an intermediary, an
advantage of any kind whatsoever to an official for himself or for a third party
for him to act or refrain from acting in accordance with his duty or in the
exercise of his functions in breach of his official duties shall constitute active
corruption.

2. Each Member State shall take the necessary measures to ensure that
conduct of the type referred to in paragraph 1 is made a criminal offence.
Article 4
Assimilation

1. Each Member State shall take the necessary measures to ensure that
in its criminal law the descriptions of the offences referred to in Articles 2
and 3 committed by or against its Government Ministers, elected members of
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its parliamentary chambers, the members of its highest Courts or the members
of its Court of Auditors in the exercise of their functions apply similarly in
cases where such offences are committed by or against Members of the
Commission of the European Communities, the European Parliament, the
Court of Justice and the Court of Auditors of the European Communities
respectively in the exercise of their duties.

2. Where a Member State has enacted special legislation concerning
acts or omissions for which Government Ministers are responsible by reason
of their special political position in that Member State, paragraph 1 may not
apply to such legislation, provided that the Member State ensures that
Members of the Commission of the European Communities are also covered
by the criminal legislation implementing Articles 2 and 3.

3. Paragraphs 1 and 2 shall be without prejudice to the provisions
applicable in each Member State concerning criminal proceedings and the
determination of the competent court.

4. This Convention shall apply in full accordance with the relevant
provisions of the Treaties establishing the European Communities, the
Protocol on the Privileges and Immunities of the European Communities, the
Statutes of the Court of Justice and the texts adopted for the purpose of their
implementation, as regards the withdrawal of immunity.

Article 5
Penalties

1. Each Member State shall take the necessary measures to ensure that
the conduct referred to in Articles 2 and 3, and participating in and instigating
the conduct in question, is punishable by effective, proportionate and
dissuasive criminal penalties, including, at least in serious cases, penalties
involving deprivation of liberty which can give rise to extradition.

2. Paragraph 1 shall be without prejudice to the exercise of
disciplinary powers by the competent authorities against national officials or
Community officials. In determining the penalty to be imposed, the national
criminal courts may, in accordance with the principles of their national law,
take into account any disciplinary penalty already imposed on the same person
for the same conduct.

Article 6
Criminal liability of heads of businesses

Each Member State shall take the necessary measures to allow heads of
businesses or any persons having power to take decisions or exercise control
within a business to be declared criminally liable in accordance with the
principles defined by its national law in cases of corruption, as referred to in
Article 3, by a person under their authority acting on behalf of the business.
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Article 7
Jurisdiction

1. Each Member State shall take the measures necessary to establish
its jurisdiction over the offences it has established in accordance with the
obligations arising out of Articles 2, 3 and 4 where:

(a) the offence is committed in whole or in part within its territory;
(b) the offender is one of its nationals or one of its officials;

(c) the offence is committed against one of the persons referred to in
Article 1 or a member of one of the European Community institutions
referred to in Article 4 (1) who is at the same time one of its nationals;

(d) the offender is a Community official working for a European
Community institution or a body set up in accordance with the Treaties
establishing the European Communities which has its headquarters in the
Member State in question.

2. Each Member State may declare, when giving the notification
provided for in Article 13 (2), that it will not apply or will apply only in
specific cases or conditions one or more of the jurisdiction rules laid down in
paragraph 1 (b), (c¢) and (d).

Article 8
Extradition and prosecution

1. Any Member State which, under its law, does not extradite its own
nationals shall take the necessary measures to establish its jurisdiction over
the offences it has established in accordance with the obligations arising out of
Articles 2, 3 and 4, when committed by its own nationals outside its territory.

2.  Each Member State shall, when one of its nationals is alleged to
have committed in another Member State an offence established in accordance
with the obligations arising out of Articles 2, 3 and 4 and it does not extradite
that person to that other Member State solely on the ground of his nationality,
submit the case to its competent authorities for the purpose of prosecution if
appropriate. In order to enable prosecution to take place, the files, information
and exhibits relating to the offence shall be transmitted in accordance with the
procedures laid down in Article 6 of the European Convention on Extradition
of 13 December 1957. The requesting Member State shall be informed of the
prosecution initiated and of its outcome.

3. For the purposes of this Article, the term ‘national’ of a Member
State shall be construed in accordance with any declaration made by that State
under Article 6 (1) (b) of the European Convention on Extradition and with
paragraph 1 (c) of that Article.
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Article 9
Cooperation

1. If any procedure in connection with an offence established in
accordance with the obligations arising out of Articles 2, 3 and 4 concerns at
least two Member States, those States shall cooperate effectively in the
investigation, the prosecution and in carrying out the punishment imposed by
means, for example, of mutual legal assistance, extradition, transfer of
proceedings or enforcement of sentences passed in another Member State.

2. Where more than one Member State has jurisdiction and has the
possibility of viable prosecution of an offence based on the same facts, the
Member States involved shall cooperate in deciding which shall prosecute the
offender or offenders with a view to centralizing the prosecution in a single
Member States where possible.

Article 10
Ne bis in idem

1.  Member States shall apply, in their national criminal laws, the ne
bis in idem rule, under which a person whose trial has been finally disposed of
in a Member State may not be prosecuted in another Member State in respect
of the same facts, provided that if a penalty was imposed, it has been
enforced, is actually in the process of being enforced or can no longer be
enforced under the laws of the sentencing State.

2. A Member State may, when giving the notification referred to in
Article 13 (2), declare that it shall not be bound by paragraph 1 of this Article
in one or more of the following cases:

(a) if the facts which were the subject of the judgment rendered abroad
took place in its own territory either in whole or in part; in the latter case this
exception shall not apply if those facts took place partly in the territory of the
Member State where the judgment was rendered;

(b) if the facts which where the subject of the judgment rendered
abroad constitute an offence directed against the security or other equally
essential interests of that Member State;

(c) if the facts which were the subject of the judgment rendered abroad
were committed by an official of that Member State contrary to the duties of
his office.

3. If a further prosecution is brought in a Member State against a
person whose trial, in respect of the same facts, has been finally disposed of in
another Member State, any period of deprivation of liberty served in the latter
Member State arising from those facts shall be deducted from any sanction
imposed. To the extent permitted by national law, sanctions not involving
deprivation of liberty shall also be taken into account insofar as they have
been enforced.
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4. The exceptions which may be the subject of a declaration under
paragraph 2 shall not apply if the Member State concerned in respect of the
same facts requested the other Member State to bring the prosecution or
granted extradition of the person concerned.

5. Relevant bilateral or multilateral agreements concluded between
Member States and relevant declarations shall remain unaffected by this
Article.

Article 11
Internal provisions

No provision in this Convention shall prevent Member States from
adopting internal legal provisions which go beyond the obligations deriving
from this Convention.

Article 12
Court of Justice

1. Any dispute between Member States on the interpretation or
application of this Convention which it has proved impossible to resolve
bilaterally must in an initial stage be examined by the Council in accordance
with the procedure set out in Title VI of the Treaty on European Union with a
view to reaching a solution. If no solution has been found within six months,
the matter may be referred to the Court of Justice of the European
Communities by one of the parties to the dispute.

2.  Any dispute between one or more Member States and the
Commission of the European Communities concerning Article 1, with the
exception of point (c), or Articles 2, 3 and 4, insofar as it concerns a question
of Community law or the Communities’ financial interests, or involves
members of officials of Community institutions of bodies set up in accordance
with the Treaties establishing the European Communities, which it has proved
impossible to settle through negotiation, may be submitted to the Court of
Justice by one of the parties to the dispute.

3. Any court in a Member State may ask the Court of Justice to give a
preliminary ruling on a matter concerning the interpretation of Articles 1 to 4
and 12 to 16 raised in a case pending before it and involving members or
officials of Community institutions or bodies set up in accordance with the
Treaties establishing the European Communities, acting in the exercise of
their functions, if it considers that a decision on that matter is necessary to
enable it to give judgment.

4.  The competence of the Court of Justice provided for in paragraph 3
shall be subject to its acceptance by the Member State concerned in a
declaration to that effect made at the time of the notification referred to in
Article 13 (2) or at any subsequent time.
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5. A Member State making a declaration under paragraph 4 may
restrict the possibility of asking the Court of Justice to give a preliminary
ruling to those of its courts against the decisions of which there is no judicial
remedy under national law

6.  The Statute of the Court of Justice of the European Community and
its Rules of Procedure shall apply. In accordance with those Statutes, any
Member State, or the Commission, whether or not it has made a declaration
pursuant to paragraph 4, shall be entitled to submit statements of case or
written observations to the Court of Justice in cases which arise under
paragraph 3.

Article 13
Entry into force

1.  This Convention shall be subject to adoption by the Member States
in accordance with their respective constitutional requirements.

2. Member States shall notify the Secretary-General of the Council of
the European Union of the completion of the procedures laid down by their
respective constitutional requirements for adopting this Convention.

3.  This Convention shall enter into force ninety days after the
notification, referred to in paragraph 2, by the last Member State to fulfil that
formality.

4. Until the entry into force of this Convention, any Member State
may, when giving the notification referred to in paragraph 2 or at any time
thereafter, declare that this Convention, with the exception of Article 12
thereof, shall apply to it in its relationships with those Member States which
have made the same declaration. This Convention shall become applicable in
respect of the Member State that makes such a declaration on the first day of
the month following the expiry of a period of ninety days after the date of
deposit of its declaration.

5. A Member State that has not made any declaration as referred to in
paragraph 4 may apply this Convention with respect to the other contracting
Member States on the basis of bilateral agreements.

Article 14
Accession of new Member States

1. This Convention shall be open to accession by any State that
becomes a member of the European Union.

2. The text of this Convention in the language of the acceding State,
drawn up by the Council of the European Union, shall be authentic.

3. Instruments of accession shall be deposited with the depositary.

4. This Convention shall enter into force with respect to any State
acceding to it ninety days after the date of deposit of its instrument of
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accession or on the date of entry into force of the Convention if it has not
already entered into force at the time of expiry of the said period of ninety
days.

5. If this Convention has not yet entered into force when the
instrument of accession is deposited, Article 13 (4) shall apply to acceding
States.

Article 15
Reservations

1. No reservation shall be authorized with the exception of those
provided for in Articles 7 (2) and 10 (2).

2. Any Member State which has entered a reservation may withdraw it
at any time in whole or in part by notifying the depositary. Withdrawal shall
take effect on the date on which the depositary receives the notification.

Article 16
Depositary

1. The Secretary-General of the Council of the European Union shall
act as depositary of this Convention.

2. The depositary shall publish in the Official Journal of the European
Communities information on the progress of adoptions and accessions,
declarations and reservations and any other notification concerning this
Convention.
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M. Council of the European Union: Convention on the
Protection of the European Communities’ Financial
Interests3>

Convention drawn up on the basis of Article K.3 of the
Treaty on European Union, on the protection of the
European Communities’ financial interests

The high contracting parties to this Convention, Member States of the
European Union,

Referring to the Act of the Council of the European Union of 26 July
1995;

Desiring to ensure that their criminal laws contribute effectively to the
protection of the financial interests of the European Communities;

Noting that fraud affecting Community revenue and expenditure in many
cases is not confined to a single country and is often committed by organized
criminal networks;

Convinced that protection of the European Communities’ financial
interests calls for the criminal prosecution of fraudulent conduct injuring those
interests and requires, for that purpose, the adoption of a common definition;

Convinced of the need to make such conduct punishable with effective,
proportionate and dissuasive criminal penalties, without prejudice to the
possibility of applying other penalties in appropriate cases, and of the need, at
least in serious cases, to make such conduct punishable with deprivation of
liberty which can give rise to extradition;

Recognizing that businesses play an important role in the areas financed
by the European Communities and that those with decision-making powers in
business should not escape criminal responsibility in appropriate
circumstances;

Determined to combat together fraud affecting the European
Communities’ financial interests by undertaking obligations concerning
jurisdiction, extradition, and mutual cooperation,

Have agreed on the following provisions:
Article 1
General provisions

1. For the purposes of this Convention, fraud affecting the European
Communities’ financial interests shall consist of:

(a) In respect of expenditure, any intentional act or omission relating
to:

35 The Convention entered into force on 17 October 2002.
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— The use or presentation of false, incorrect or incomplete statements or
documents, which has as its effect the misappropriation or wrongful
retention of funds from the general budget of the European
Communities or budgets managed by, or on behalf of, the European
Communities,

— Non-disclosure of information in violation of a specific obligation, with
the same effect,

— The misapplication of such funds for purposes other than those for
which they were originally granted;

(b) Inrespect of revenue, any intentional act or omission relating to:

— The use or presentation of false, incorrect or incomplete statements or
documents, which has as its effect the illegal diminution of the
resources of the general budget of the European Communities or
budgets managed by, or on behalf of, the European Communities,

— Non-disclosure of information in violation of a specific obligation, with
the same effect,

— Misapplication of a legally obtained benefit, with the same effect.

2. Subject to Article 2 (2), each Member State shall take the necessary
and appropriate measures to transpose paragraph 1 into their national criminal
law in such a way that the conduct referred to therein constitutes criminal
offences.

3. Subject to Article 2 (2), each Member State shall also take the
necessary measures to ensure that the intentional preparation or supply of
false, incorrect or incomplete statements or documents having the effect
described in paragraph 1 constitutes a criminal offence if it is not already
punishable as a principal offence or as participation in, instigation of, or
attempt to commit, fraud as defined in paragraph 1.

4.  The intentional nature of an act or omission as referred to in
paragraphs 1 and 3 may be inferred from objective, factual circumstances.

Article 2
Penalties

1. Each Member State shall take the necessary measures to ensure that
the conduct referred to in Article 1, and participating in, instigating, or
attempting the conduct referred to in Article 1 (1), are punishable by effective,
proportionate and dissuasive criminal penalties, including, at least in cases of
serious fraud, penalties involving deprivation of liberty which can give rise to
extradition, it being understood that serious fraud shall be considered to be
fraud involving a minimum amount to be set in each Member State. This
minimum amount may not be set at a sum exceeding ECU 50 000.
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2.  However in cases of minor fraud involving a total amount of less
than ECU 4 000 and not involving particularly serious circumstances under its
laws, a Member State may provide for penalties of a different type from those
laid down in paragraph 1.

3. The Council of the European Union, acting unanimously, may alter
the amount referred to in paragraph 2

Article 3
Criminal liability of heads of businesses

Each Member State shall take the necessary measures to allow heads of
businesses or any persons having power to take decisions or exercise control
within a business to be declared criminally liable in accordance with the
principles defined by its national law in cases of fraud affecting the European
Community’s financial interests, as referred to in Article 1, by a person under
their authority acting on behalf of the business.

Article 4
Jurisdiction

1. Each Member State shall take the necessary measures to establish
its jurisdiction over the offences it has established in accordance with
Article 1 and 2 (1) when:

— fraud, participation in fraud or attempted fraud affecting the European
Communities’ financial interests is committed in whole or in part within
its territory, including fraud for which the benefit was obtained in that
territory,

—a person within its territory knowingly assists or induces the
commission of such fraud within the territory of any other State,

— the offender is a national of the Member State concerned, provided that
the law of that Member State may require the conduct to be punishable
also in the country where it occurred.

2.  Each Member State may declare, when giving the notification
referred to in Article 11 (2), that it will not apply the rule laid down in the
third indent of paragraph 1 of this Article.

Article 5
Extradition and prosecution

1. Any Member State which, under its law, does not extradite its own
nationals shall take the necessary measures to establish its jurisdiction over
the offences it has established in accordance with Articles 1 and 2 (1), when
committed by its own nationals outside its territory.

2.  Each Member State shall, when one of its nationals is alleged to
have committed in another Member State a criminal offence involving the
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conduct described in Articles 1 and 2 (1), and it does not extradite that person
to that other Member State solely on the ground of his or her nationality,
submit the case to its competent authorities for the purpose of prosecution if
appropriate. In order to enable prosecution to take place, the files, information
and exhibits relating to the offence shall be transmitted in accordance with the
procedures laid down in Article 6 of the European Convention on Extradition.
The requesting Member State shall be informed of the prosecution initiated
and of its outcome.

3. A Member State may not refuse extradition in the event of fraud
affecting the European Communities’ financial interests for the sole reason
that it concerns a tax or customs duty offence.

4.  For the purposes of this Article, a Member State’s own nationals
shall be construed in accordance with any declaration made by it under
Article 6 (1) (b) of the European Convention on Extradition and with
paragraph 1 (c) of the Article.

Article 6
Cooperation

1. If a fraud as defined in Article 1 constitutes a criminal offence and
concerns at least two Member States, those States shall cooperate effectively
in the investigation, the prosecution and in carrying out the punishment
imposed by means, for example, of mutual legal assistance, extradition,
transfer of proceedings or enforcement of sentences passed in another Member
State.

2. Where more than one Member State has jurisdiction and has the
possibility of viable prosecution of an offence based on the same facts, the
Member States involved shall cooperate in deciding which shall prosecute the
offender or offenders with a view to centralizing the prosecution in a single
Member State where possible.

Article 7
Ne bis in idem

1.  Member States shall apply in their national criminal laws the ‘ne
bis in idem’ rule, under which a person whose trial has been finally disposed
of in a Member State may not be prosecuted in another Member State in
respect of the same facts, provided that if a penalty was imposed, it has been
enforced, is actually in the process of being enforced or can no longer be
enforced under the laws of the sentencing State.

2. A Member State may, when giving the notification referred to in
Article 11 (2), declare that it shall not be bound by paragraph 1 of this Article
in one or more of the following cases:

(a) if the facts which were the subject of the judgement rendered
abroad took place on its own territory either in whole or in part; in the latter
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case this exception shall not apply if those facts took place partly on the
territory of the Member State where the judgement was rendered;

(b) if the facts which were the subject of the judgment rendered abroad
constitute an offence directed against the security or other equally essential
interests of that Member State;

(c) if the facts which were the subject of the judgment rendered abroad
were committed by an official of the Member State contrary to the duties of
his office.

3. The exceptions which may be the subject of a declaration under
paragraph 2 shall not apply if the Member State concerned in respect of the
same facts requested the other Member State to bring the prosecution or
granted extradition of the person concerned.

4. Relevant bilateral or multilateral agreements concluded between
Member States and relevant declarations shall remain unaffected by this
Article.

Article 8
Court of Justice

1. Any dispute between Member States on the interpretation or
application of this Convention must in an initial stage be examined by the
Council in accordance with the procedure set out in Title VI of the Treaty on
European Union with a view to reaching a solution.

If no solution is found within six months, the matter may be referred to the
Court of Justice of the European Communities by a party to the dispute.

2.  Any dispute between one or more Member States and the
Commission of the European Communities concerning the application of
Article 1 or 10 of this Convention which it has proved impossible to settle
through negotiation may be submitted to the Court of Justice.

Article 9
Internal provisions

No provision in this Convention shall prevent Member States from
adopting internal legal provisions which go beyond the obligations deriving
from this Convention.

Article 10
Transmission

1.  Member States shall transmit to the Commission of the European
Communities the text of the provisions transposing into their domestic law the
obligations imposed on them under the provisions of this Convention.

2.  For the purposes of implementing this Convention, the High
Contracting Parties shall determine, within the Council of the European
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Union, the information to be communicated or exchanged between the
Member States or between the Member States and the Commission, and also
the arrangements for doing so.

Article 11
Entry into force

1.  This Convention shall be subject to adoption by the Member States
in accordance with their respective constitutional requirements.

2. Member States shall notify the Secretary-General of the Council of
the European Union of the completion of their constitutional requirements for
adopting this Convention.

3. This Convention shall enter into force 90 days after the notification,
referred to in paragraph 2, by the last Member State to fulfil that formality.

Article 12
Accession

1. This Convention shall be open to accession by any State that
becomes a member of the European Union.

2. The text of this Convention in the language of the acceding State,
drawn up by the Council of the European Union, shall be authentic.

3. Instruments of accession shall be deposited with the depositary.

4.  This Convention shall enter into force with respect to any State that
accedes to it 90 days after the deposit of its instrument of accession or on the
date of entry into force of the Convention if it has not already entered into
force at the time of expiry of the said period 90 days.

Article 13
Depositary

1. The Secretary-General of the Council of the European Union shall
act as depositary of this Convention.

2. The depositary shall publish in the Official Journal of the European
Communities information on the progress of adoptions and accessions,
declarations and reservations, and also any other notification concerning this
Convention.
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N. Council of the European Union: Protocol to the
Convention on the protection of the European
Communities’ financial interests3°

Protocol drawn up on the basis of Article K.3 of the
Treaty on European Union to the Convention on the
protection of the European Communities’ financial
interests

The high contracting parties to this Protocol, Member States of the
European Union,

Referring to the Act of the Council of the European Union of
27 September 1996,

Desiring to ensure that their criminal laws contribute effectively to the
protection of the financial interests of the European Communities;

Recognizing the importance of the Convention on the protection of the
European Communities’ financial interests of 26 July 1995 for combating
fraud affecting Community revenue and expenditure;

Aware that the financial interests of the European Communities may be
damaged or threatened by other criminal offences, particularly acts of
corruption by or against national and Community officials, responsible for the
collection, management or disbursement of Community funds under their
control;

Considering that people of different nationalities, employed by different
public agencies or bodies, may be involved in such corruption and that, in the
interests of effective action against such corruption with international
ramifications, it is important for their reprehensible nature to be perceived in a
similar manner under Member States’ criminal laws;

Noting that several Member States’ criminal law on crime linked to the
exercise of public duties in general and concerning corruption in particular
covers only acts committed by or against their national officials and does not
cover, or covers only in exceptional cases, conduct involving Community
officials or officials of other Member States;

Convinced of the need for national law to be adapted where it does not
penalize acts of corruption that damage or are likely to damage the financial
interests of the European Communities involving Community officials or
officials of other Member States;

Convinced also that such adaptation of national law should not be
confined, in respect of Community officials, to acts of active or passive cor-
ruption, but should be extended to other crimes affecting or likely to affect the

36 The Protocol was adopted by the Council of the European Union on 27 September
1996.
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revenue or expenditure of the European Communities, including crimes com-
mitted by or against persons in whom the highest responsibilities are vested;

Considering that appropriate rules should also be laid down on
jurisdiction and mutual cooperation, without prejudice to the legal conditions
under which they are to apply in specific cases, including waiver of immunity
where appropriate;

Considering finally that the relevant provisions of the Convention on the
protection of the European Communities’ financial interests of 26 July 1995
should be made applicable to the criminal acts covered by this Protocol,

Have agreed on the following provisions:

Article 1
Definitions

For the purposes of this Protocol:

1. (a) ‘official’ shall mean any ‘Community’ or ‘national’ official,
including any national official of another Member State;

(b) the term ‘community official’ shall mean:

— any person who is an official or other contracted employee within the
meaning of the Staff Regulations of officials of the European
Communities or the Conditions of employment of other servants of the
European Communities,

— any person seconded to the European Communities by the Member
States or by any public or private body, who carries out functions
equivalent to those performed by European Community officials or
other servants. Members of bodies set up in accordance with the
Treaties establishing the European Communities and the staff of such
bodies shall be treated as Community officials, inasmuch as the Staff
Regulations of the European Communities or the Conditions of
employment of other servants of the European Communities do not
apply to them;

(c) the term ‘national official’ shall be understood by reference to the

definition of ‘official” or ‘public officer’ in the national law of the Member
State in which the person in question performs that function for the purposes
of application of the criminal law of that Member State.
Nevertheless, in the case of proceedings involving a Member State’s official
initiated by another Member State the latter shall not be bound to apply the
definition of ‘national official’ except in so far as that definition is compatible
with its national law;

2. ‘Convention’ shall mean the Convention drawn up on the basis of
Article K.3 of the Treaty on European Union, on the protection of the
European Communities’ financial interests, of 26 July 1995;
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Article 2
Passive corruption

1. For the purposes of this Protocol, the deliberate action of an
official, who, directly or through an intermediary, requests or receives
advantages of any kind whatsoever, for himself or for a third party, or accepts
a promise of such an advantage, to act or refrain from acting in accordance
with his duty or in the exercise of his functions in breach of his official duties
in a way which damages or is likely to damage the European Communities’
financial interests shall constitute passive corruption.

2. Each Member State shall take the necessary measures to ensure that
conduct of the type referred to in paragraph 1 is made a criminal offence.

Article 3
Active corruption

1. For the purposes of this Protocol, the deliberate action of
whosoever promises or gives, directly or through an intermediary, an
advantage of any kind whatsoever to an official for himself or for a third party
for him to act or refrain from acting in accordance with his duty or in the
exercise of his functions in breach of his official duties in a way which
damages or is likely to damage the European Communities’ financial interests
shall constitute active corruption.

2. Each Member State shall take the necessary measures to ensure that
conduct of the type referred to in paragraph 1 is made a criminal offence.

Article 4
Assimilation

1. Each Member State shall take the necessary measures to ensure that
in its criminal law the descriptions of the offences constituting conduct of the
type referred to in Article 1 of the Convention committed by its national
officials in the exercise of their functions apply similarly in cases where such
offences are committed by Community officials in the exercise of their duties.

2. Each Member State shall take the necessary measures to ensure that
in its criminal law the descriptions of the offences referred to in paragraph 1
of this Article and in Articles 2 and 3 committed by or against its Government
Ministers, elected members of its parliamentary chambers, the members of its
highest Courts or the members of its Court of Auditors in the exercise of their
functions apply similarly in cases where such offences are committed by or
against members of the Commission of the European Communities, the
European Parliament, the Court of Justice and the Court of Auditors of the
European Communities respectively in the exercise of their duties.

3. Where a Member State has enacted special legislation concerning
acts or omissions for which Government Ministers are responsible by reason
of their special political position in that Member State, paragraph 2 of this
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Article may not apply to such legislation, provided that the Member State
ensures that Members of the Commission of the European Community are
covered by the criminal legislation implementing Articles 2 and 3 and
paragraph 1 of this Article.

4.  Paragraphs 1, 2 and 3 shall be without prejudice to the provisions
applicable in each Member State concerning criminal proceedings and the
determination of the competent court.

5. This Protocol shall apply in full accordance with the relevant
provisions of the Treaties establishing the European Communities, the
Protocol on the Privileges and Immunities of the European Communities, the
Statutes of the Court of Justice and the texts adopted for the purpose of their
implementation, as regards the withdrawal of immunity.

Article 5
Penalties

1. Each Member State shall take the necessary measures to ensure that
the conduct referred to in Articles 2 and 3, and participating in and instigating
the conduct in question, are punishable by effective, proportionate and
dissuasive criminal penalties, including, at least in serious cases, penalties
involving deprivation of liberty which can give rise to extradition.

2. Paragraph 1 shall be without prejudice to the exercise of
disciplinary powers by the competent authorities against national officials or
Community officials. In determining the penalty to be imposed, the national
criminal courts may, in accordance with the principles of their national law,
take into account any disciplinary penalty already imposed on the same person
for the same conduct.

Article 6
Jurisdiction

1. Each Member State shall take the measures necessary to establish
its jurisdiction over the offences it has established in accordance with
Articles 2, 3 and 4 where:

(a) the offence is committed in whole or in part within its territory;
(b) the offender is one of its nationals or one of its officials;

(c) the offence is committed against one of the persons referred to in
Article 1 or a member of one of the institutions referred to in Article 4 (2) who
is one of its nationals;

(d) the offender is a Community official working for a European
Community institution or a body set up in accordance with the Treaties
establishing the European Communities which has its headquarters in the
Member State concerned.
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2.  Each Member State may declare when giving the notification
provided for in Article 9 (2) that it will not apply or will apply only in specific
cases or conditions one or more of the jurisdiction rules laid down in
paragraph 1 (b), (c), and (d).

Article 7
Relation to the Convention

1. Articles 3, 5 (1), (2) and (4) and Article 6 of the Convention shall
apply as if there were a reference to the conduct referred to in Articles 2, 3
and 4 of this Protocol.

2. The following provisions of the Convention shall also apply to this
Protocol:

— Article 7, on the understanding that, unless otherwise indicated at the
time of the notification provided for in Article 9 (2) of this Protocol, any
declaration within the meaning of Article 7 (2) of the Convention shall
also apply to this Protocol,

— Article 9,
— Article 10.

Article 8
Court of Justice

1. Any dispute between Member States on the interpretation or
application of this Protocol must in an initial stage be examined by the
Council in accordance with the procedure set out in Title VI of the Treaty on
European Union with a view to reaching a solution. If no solution is found
within six months, the matter may be referred to the Court of Justice of the
European Communities by a party to the dispute.

2. Any dispute between one or more Member States and the
Commission of the European Communities concerning Article 1, with the
exception of point 1 (c), or Articles 2, 3 and 4, or the third indent of
Article 7 (2) of this Protocol which it has proved impossible to settle through
negotiation may be submitted to the Court of Justice of the European
Communities.

Article 9
Entry into force

1. This Protocol shall be subject to adoption by the Member States in
accordance with their respective constitutional requirements.

2. Member States shall notify the Secretary-General of the Council of
the European Union of the completion of the procedures required under their
respective constitutional rules for adopting this Protocol.

201



3. This Protocol shall enter into force 90 days after the notification
provided for in paragraph 2 has been given by the State which, being a
Member of the European Union at the time of adoption by the Council of the
Act drawing up this Protocol, is the last to fulfil that formality. If, however,
the Convention has not entered into force on that date, this Protocol shall enter
into force on the date on which the Convention enters into force.

Article 10
Accession of new Member States

1.  This Protocol shall be open to accession by any State that becomes
a member of the European Union.

2. The text of this Protocol in the language of the acceding State,
drawn up by the Council of the European Union, shall be authentic.

3. Instruments of accession shall be deposited with the depositary.

4.  This Protocol shall enter into force with respect to any State that
accedes to it 90 days after the deposit of its instrument of accession or on the
date of entry into force of this Protocol if it has not yet entered into force at
the time of expiry of the said period of 90 days.

Article 11
Reservations

1. No reservation shall be authorized with the exception of those
provided for in Article 6 (2).

2. Any Member State which has entered a reservation may withdraw it
at any time in whole or in part by notifying the depositary. Withdrawal shall
take effect on the date on which the depositary receives the notification.

Article 12
Depositary

1. The Secretary-General of the Council of the European Union shall
act as depositary of this Protocol.

2. The depositary shall publish in the Official Journal of the European
Communities information on the progress of adoptions and accessions,
declarations and reservations and any other notification concerning this
Protocol.

In witness whereof, the undersigned Plenipotentiaries have hereunto set their
hands. Done in a single original, in the Danish, Dutch, English, Finnish,
French, German, Greek, Irish, Italian, Portuguese, Spanish and Swedish
languages, each text being equally authentic, such original remaining
deposited in the archives of the General Secretariat of the Council of the
European Union.
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O. Second Protocol to the Convention on the protection of
the European Communities’ financial interests3”

Second protocol, drawn up on the basis of Article K.3 of
the treaty on European Union, to the Convention on the
protection of the European Communities’ financial
interests

The high contracting parties to this Protocol, Member States of the
European Union,

Referring to the Act of the Council of the European Union of 19 June
1997;

Desiring to ensure that their criminal laws contribute effectively to the
protection of the financial interests of the European Communities;

Recognizing the importance of the Convention on the protection of the
European Communities’ financial interests of 26 July 1995 in combating fraud
affecting Community revenue and expenditure;

Recognizing the importance of the Protocol of 27 September 1996 to the
said Convention in the fight against corruption damaging or likely to damage
the European Communities’ financial interests;

Aware that the financial interests of the European Communities may be
damaged or threatened by acts committed on behalf of legal persons and acts
involving money laundering;

Convinced of the need for national law to be adapted, where necessary,
to provide that legal persons can be held liable in cases of fraud or active
corruption and money laundering committed for their benefit that damage or
are likely to damage the European Communities’ financial interests;

Convinced of the need for national law to be adapted, where necessary,
to penalize acts of laundering of proceeds of fraud or corruption that damage
or are likely to damage the European Communities’ financial interests and to
make it possible to confiscate proceeds of such fraud and corruption;

Convinced of the need for national law to be adapted, where necessary,
in order to prevent the refusal of mutual assistance solely because offences
covered by this Protocol concern or are considered as tax or customs duty
offences.

Noting that cooperation between Member States is already covered by
the Convention on the protection of the European Communities’ financial
interests of 26 July 1995, but that there is a need, without prejudice to
obligations under Community law, for appropriate provision also to be made
for cooperation between member States and the Commission to ensure

37 The Protocol was adopted by the Council of the European Union on 19 June 1997.
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effective action against fraud, active and passive corruption and related money
laundering damaging or likely to damage the European Communities’
financial interests, including exchange of information between the Member
States and the Commission.

Considering that, in order to encourage and facilitate the exchange of
information, it is necessary to ensure adequate protection of personal data.

Considering that the exchange of information should not hinder ongoing
investigations and that it is therefore necessary to provide for the protection of
investigation secrecy;

Considering that appropriate provisions have to be drawn up on the
competence of the Court of Justice of the European Communities;

Considering finally that the relevant provisions of the Convention on the
protection of the European Communities’ financial interests of 26 July 1995
should be made applicable to certain acts covered by this Protocol,

Have agreed on the following provisions:

Article 1
Definitions

For the purposes of this Protocol:

(a) ‘Convention’ shall mean the Convention drawn up on the basis of
Article K.3 of the Treaty on European Union on the protection of the
European Communities’ financial interests, of 26 July 1995;

(b) ‘fraud’ shall mean the conduct referred to in Article 1 of the
Convention;

(¢) ‘passive corruption’ shall mean the conduct referred to in Article 2
of the Protocol drawn up on the basis of Article K.3 of the Treaty on European
Union to the convention on the protection of the European Communities’
financial interests, of 27 September 1996,

— ‘active corruption’ shall mean the conduct referred to in Article 3 of the
same Protocol;

(d) ‘legal person’ shall mean any entity having such status under the
applicable national law, except for States or other public bodies in the exercise
of State authority and for public international organizations;

(e) ‘money laundering’ shall mean the conduct as defined in the third
indent of Article 1 of Council Directive 91/308/EEC of 10 June 1991 on the
prevention of the use of the financial system for the purpose of money
laundering, related to the proceeds of fraud, at least in serious cases, and of
active and passive corruption.
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Article 2
Money laundering

Each Member State shall take the necessary measures to establish money
laundering as a criminal offence.

Article 3
Liability of legal persons

1. Each Member State shall take the necessary measures to ensure that
legal persons can be held liable for fraud, active corruption and money
laundering committed for their benefit by any person, acting -either
individually or as part of an organ of the legal person, who has a leading
position within the legal person, based on

— a power of representation of the legal person, or
— an authority to take decisions on behalf of the legal person, or
— an authority to exercise control within the legal person,

as well as for involvement as accessories or instigators in such fraud, active
corruption or money laundering or the attempted commission of such fraud.

2. Apart from the cases already provided for in paragraph 1, each
Member State shall take the necessary measures to ensure that a legal person
can be held liable where the lack of supervision or control by a person referred
to in paragraph 1 has made possible the commission of a fraud or an act of
active corruption or money laundering for the benefit of that legal person by a
person under its authority.

3. Liability of a legal person under paragraphs 1 and 2 shall not
exclude criminal proceedings against natural persons who are perpetrators,
instigators or accessories in the fraud, active corruption or money laundering.

Article 4
Sanctions for legal persons

1. Each Member State shall take the necessary measures to ensure that
a legal person held liable pursuant to Article 3 (1) is punishable by effective,
proportionate and dissuasive sanctions, which shall include criminal or non-
criminal fines and may include other sanctions such as:

(a) exclusion from entitlement to public benefits or aid;

(b) temporary or permanent disqualification from the practice of
commercial activities;

(c¢) placing under judicial supervision;

(d) ajudicial winding-up order.
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2. Each Member State shall take the necessary measures to ensure that
a legal person held liable pursuant to Article 3 (2) is punishable by effective,
proportionate and dissuasive sanctions or measures.

Article 5
Confiscation

Each Member State shall take the necessary measures to enable the
seizure and, without prejudice to the rights of bona fide third parties, the
confiscation or removal of the instruments and proceeds of fraud, active and
passive corruption and money laundering, or property the value of which
corresponds to such proceeds. Any instruments, proceeds or other property
seized or confiscated shall be dealt with by the Member State in accordance
with its national law.

Article 6
Cooperation with the Commission of the European Communities

A Member State may not refuse to provide mutual assistance in respect
of fraud, active and passive corruption and money laundering for the sole
reason that it concerns or is considered as a tax or customs duty offence.

Article 7
Cooperation with the Commission of the European Communities

1.  The Member States and the Commission shall cooperate with each
other in the fight against fraud, active and passive corruption and money
laundering.

To that end, the Commission shall lend such technical and operational
assistance as the competent national authorities may need to facilitate
coordination of their investigations.

2.  The competent authorities in the Member States may exchange
information with the Commission so as to make it easier to establish the facts
and to ensure effective action against fraud, active and passive corruption and
money laundering. The Commission and the competent national authorities
shall take account, in each specific case, of the requirements of investigation
secrecy and data protection. To that end, a Member State, when supplying
information to the Commission, may set specific conditions covering the use
of information, whether by the Commission or by another Member State to
which that information may be passed.

Article 8
Data protection responsibility for the Commission

The Commission shall ensure that, in the context of the exchange of
information under Article 7 (2), it shall observe, as regards the processing of
personal data, a level of protection equivalent to the level of protection set out
in Directive 95/46/EC of the European Parliament and of the Council of
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24 October 1995 on the protection of individuals with regard to the processing
of personal data and on the free movement of such data.

Article 9
Publication of data protection rules

The rules adopted concerning the obligations under Article 8 shall be
published in the Official Journal of the European Communities.

Article 10
Transfer of data to other Member States and third countries

1. Subject to any conditions referred to in Article 7 (2), the
Commission may transfer personal data obtained from a Member State in the
performance of its functions under Article 7 to any other Member State. The
Commission shall inform the Member State which supplied the information of
its intention to make such as transfer.

2. The Commission may, under the same conditions, transfer personal
data obtained from a Member State in the performance of its functions under
Article 7 to any third country provided that the Member State which supplied
the information has agreed to such transfer.

Article 11
Supervisory authority

Any authority designated or created for the purpose of exercising the
function of independent data protection supervision over personal data held by
the Commission pursuant to its functions under the Treaty establishing the
European Community, shall be competent to exercise the same function with
respect to personal data held by the Commission by virtue of this Protocol.

Article 12
Relation to the Convention

1.  The provisions of Articles 3, 5 and 6 of the Convention shall also
apply to the conduct referred to in Article 2 of this Protocol.

2. The following provisions of the Convention shall also apply to this
Protocol:

— Article 4, on the understanding that, unless otherwise indicated at the
time of the notification provided for in Article 16 (2) of this Protocol,
any declaration within the meaning of Article 4 (2) of the Convention,
shall also apply to this Protocol,

— Article 7, on the understanding that the ne bis in idem principle also
applies to legal persons, and that, unless otherwise indicated at the time
the notification provided for in Article 16 82) of this Protocol is being
given, any declaration within the meaning of Article 7 (2), of the
Convention shall also apply to this Protocol,
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— Article 9,
— Article 10.

Article 13
Court of Justice

1. Any dispute between Member States on the interpretation or
application of this Protocol must in an initial stage be examined by the
Council in accordance with the procedure set out in Title VI of the Treaty on
European Union with a view to reaching a solution.

If no solution is found within six months, the matter may be referred to the
Court of Justice by a party to the dispute.

2.  Any dispute between one or more Member States and the
Commission concerning the application of Article 2 in relation to Article 1 (e),
and Article 7, 8, 10 and 12 (2), fourth indent of this Protocol which it has
proved impossible to settle through negotiation may be submitted to the Court
of Justice, after the expiry of a period of six months from the date on which
one of the parties has notified the other of the existence of a dispute.

3. The Protocol drawn up on the basis of Article K.3 of the Treaty on
European Union, on the interpretation, by way of preliminary rulings, by the
Court of Justice of the European Communities of the Convention on the
protection of the European Communities’ financial interests, of 29 November
1996, shall apply to this Protocol, on the understanding that a declaration
made by a Member State pursuant to Article 2 of that Protocol is also valid
regarding this Protocol unless the Member State concerned makes a
declaration to the contrary when giving the notification provided for in
Article 16 (2) of this Protocol.

Article 14
Non-contractual liability

For the purposes of this Protocol, the non-contractual liability of the
Community shall be governed by the second paragraph of Article 215 of the
Treaty establishing the European Community. Article 178 of the same Treaty
shall apply.

Article 15
Judicial control

1. The Court of Justice shall have jurisdiction in proceedings
instituted by any natural or legal person against a decision of the Commission
addressed to that person or which is of direct and individual concern to that
person, on ground of infringement of Article 8 or any rule adopted pursuant
thereto, or misuse of powers.

2.  Articles 168 a (1) and (2), 173, fifth paragraph, 174, first
paragraph, 176, first and second paragraphs, 185 and 186 of the Treaty
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establishing the European Community, as well as the Statute of the Court of
Justice of the European Community, shall apply, mutatis mutandis.

Article 16
Entry into force

1. This Protocol shall be subject to adoption by the Member States in
accordance with their respective constitutional requirements.

2. Member States shall notify the Secretary-General of the Council of
the European Union of the completion of the procedures required under their
respective constitutional rules for adopting this Protocol.

3. This Protocol shall enter into force ninety days after the notification
provided for in paragraph 2, by the State which, being a member of the
European Union on the date of the adoption by the Council of the act drawing
up this Protocol, is the last to fulfil that formality. If, however, the Convention
has not entered into force on that date, this Protocol shall enter into force on
the date on which the Convention enters into force.

4. However, the application of Article 7 (2) shall be suspended if, and
for so long as, the relevant institution of the European Communities has not
complied with its obligation to publish the data protection rules pursuant to
Article 9 or the terms of Article 11 concerning the supervisory authority have
not been complied with.

Article 17
Accession of new Member States

1.  This Protocol shall be open to accession by any State that becomes
a member of the European Union.

2. The text of this Protocol in the language of the acceding State,
drawn up by the Council of the European Union, shall be authentic.

3. Instruments of accession shall be deposited with the depositary.

4.  This Protocol shall enter into force with respect to any State that
accedes to it ninety days after the deposit of its instrument of accession or on
the date of entry into force of this Protocol if it has not yet entered into force
at the time of expiry of the said period of ninety days.

Article 18
Reservations

1. Each Member State may reserve the right to establish the money
laundering related to the proceeds of active and passive corruption as a
criminal offence only in serious cases of active and passive corruption. Any
Member State making such a reservation shall inform the depositary, giving
details of the scope of the reservation, when giving the notification provided
for in Article 16 (2). Such a reservation shall be valid for a period of five

209



years after the said notification. It may be renewed once for a further period of
five years.

2. The Republic of Austria may, when giving its notification referred
to in Article 16 (2), declare that it will not be bound by Articles 3 and 4. Such
a declaration shall cease to have effect five years after the date of the adoption
of the act drawing up this Protocol.

3. No other reservations shall be authorized, with the exception of
those provided for in Article 12 (2), first and second indent.

Article 19
Depositary

1. The Secretary-General of the Council of the European Union shall
act as depositary of this Protocol.

2. The depositary shall publish in the Official Journal of the European
Communities information on the progress of adoptions and accessions,
declarations and reservations and any other notification concerning this
Protocol.
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P. Economic Community of West African States Protocol on
the Fight against Corruption3?

Preamble

We, the Heads of State and Government of the Member States of the
Economic Community of West African States (ECOWAS).

Considering that the aims and objectives of the Community are to
achieve the integration of its members;

Mindful of the provisions of Article 5 of the revised Treaty calling on
Member States to take all necessary measures to harmonise their strategies
and policies and to refrain from any action that may hinder the attainment of
the said objectives;

Recalling the provisions of Articles 48 and 49 of the Protocol relating to
the Mechanism for Conflict Prevention, Management, Resolution, Peace
keeping and Security that call on ECOWAS Member States to eradicate
corruption and adopt measures for combating money laundering and to
promote transparency, accountability and good governance within their
territories;

Conscious of the grave consequences of corruption on investment,
economic growth and democracy;

Convinced that transparency and good governance strengthen democratic
institutions;

Recognising the role of States in the prevention and suppression of
corruption;

Convinced that the success of the fight against corruption requires
sustained cooperation in criminal matters;

Mindful of the ECOWAS Convention on Mutual Assistance in Criminal
Matters and the Convention on Extradition;

Expressing satisfaction at the efforts of the United Nations Organisation,
as well as the global efforts of international, regional and non-governmental
organisations in the fight against corruption;

Convinced of the need to adopt preventive and suppressive measures to
combat corruption and more particularly to take appropriate measures against
persons who engage in acts of corruption in the exercise of their public and
private functions;

Resolved to join the efforts of our States in the fight against corruption;

Have agreed as follows:

38 The Protocol was signed on 21 December 2001. It has not yet entered into force.
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Article 1
Definitions

“Public official(s)” means any person who has been selected, appointed
or elected and who performs public functions on a permanent or temporary
basis.

“Public function” means any temporary or permanent, paid or honorary
activity, performed by a natural or legal person in the name of the State or
under its direction, control, and authority. The term “State” comprises the
national, provincial, regional, local, and municipal levels and other public
agencies.

“Assets” means property of any kind, whether moveable or immovable,
tangible or intangible, and any document or legal instrument demonstrating,
purporting to demonstrate, or relating to ownership or other rights pertaining
to such assets.

“Legal person(s)” means any entity having such status under the
applicable national law and includes other public bodies and public
international organisations.

“Treaty” means the revised ECOWAS Treaty dated 24 July 1993 and
includes any amendments thereto;

“Member State(s)” means a Member State of the Community as defined
in paragraph 2 of Article 2 of the Treaty;

“Authority” means the Authority of Heads of State and Government of
ECOWAS established by Article 7 of the Treaty;

“Council” means the Council of Ministers established by Article 10 of
the Treaty;

“Executive Secretary” means the Executive Secretary of ECOWAS
appointed in accordance with the provisions of Article 18 of the Treaty;

“State Party or State Parties” means States which have acceded to this
Protocol and includes ECOWAS Member States;

“Foreign Public Official” means any person exercising a public function
in enterprises or a public establishment in another Member State;

“Community Court” means the Community Court of Justice established
pursuant to Articles 6 and 15 of the Treaty;

“Predicate offence,” means any offence as a result of which proceeds
have been generated that may become the subject of an offence as defined in
Article 6 of this Protocol.

Article 2
Aims and Objectives

The aims and objectives of this Protocol are:
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i)  to promote and strengthen the development in each of the State
Parties effective mechanisms to prevent, suppress and eradicate corruption;

ii)  to intensify and revitalise cooperation between State Parties, with a
view to making anti-corruption measures more effective;

iii) to promote the harmonisation and coordination of national anti-
corruption laws and policies.

Article 3
Scope

1. This Protocol shall be applicable whenever an act of corruption is
committed or produces some effects in a State Party.

2. This Protocol shall also be applicable whenever a national
institutional system fails to provide the most basic preventive measures
enumerated in Article 5 below.

Article 4
Jurisdiction

1. Each State Party shell adopt the necessary measures to exercise its
jurisdiction in respect of criminal offences established in accordance with
Articles 6, 7 and 12 of this protocol as long as:

a) the criminal offence was committed in its territory;

b) the criminal offence was committed by one of its nationals or by a
permanent resident.

2. A State Party in whose territory an alleged offender is found, and
which does not extradite such person in respect of an offence to which the
ECOWAS Convention on Extradition applies solely on the ground that he or
she is one of its nationals, shall, at the request of the State Party seeking
extradition, be obliged to submit the case without undue delay to its
competent authorities for the purposes of prosecution.

3. Each State Party shall review its legislation with a view to
ascertaining whether its current basis for jurisdiction is effective in the fight
against the bribery of foreign public officials, and where it is not, it shall take
appropriate remedial measures.

4.  State Parties shall consult when more than one State Party asserts
jurisdiction with a view to determining the most appropriate jurisdiction for
prosecution.

Article 5
Preventive Measures

In order to realise the objectives set out in Article 2 above, each State
Party shall take measures to establish and consolidate:
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a) National laws, ethical guidelines, regulations and codes of conduct
that would eliminate conflicts of interest, emphasise methods of recruitment
based on merit and provide thorough measures aimed at guaranteeing
reasonable standards of living;

b) transparency and efficiency in the procurement and disposal of
goods, works and services and in the recruitment of personnel into the public
service;

c¢) Laws and other measures deemed necessary to ensure effective and
adequate protection of persons who, acting in good faith, provide information
on acts of corruption;

d) Laws and regulations aimed at discouraging corruption of national
and foreign officials;

e) participation of civil society and Non-Governmental Organisations
(NGOs) in efforts to prevent and detect acts of corruption;

f) revenue collection systems that eliminate opportunities for
corruption and tax evasion and provide for regulations which require
companies and organisations to maintain adequate financial books and records
and adhere to internationally accepted standards of accounting;

g) policies that oblige public officials to disclose assets, liabilities and
copies of their income tax returns. The disclosure rules should be extended to
at least the spouses and dependent children of the public officials. Provisions
should made to ensure that the information provided shall not be misused;

h) specialised anti-corruption agencies with the requisite
independence and capacity that will ensure that their staff receive adequate
training and financial resources for the accomplishment of their tasks;

i)  freedom of the press and the right to information; and

j)  policies to ensure that public officials do not take official decisions
related to private business in which they have an interest.

Article 6
Acts Of Corruption

1. This Protocol shall be applicable to the following acts of
corruption:

a) a public official demanding or accepting, either directly or
indirectly through a third party, any object of pecuniary value such as a gift,
offer, a promise or an advantage of any nature, whether for himself or for
another person, in exchange for an act or an omission in the discharge of his
duties;

b) offering or giving a public official, either directly or indirectly, any
object of pecuniary value such as a gift, a favor or an advantage, whether for
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himself or another person, in exchange for an act or an omission in the
discharge of his duties;

¢) Any person who promises to offer or to grant directly or indirectly
any undue advantage to any person who declares or confirms that he can
exercise some influence on decisions or actions of persons occupying
positions in the public or private sector, whether or not this influence had been
exercised or not, or whether the supposed influence had the desired result or
not;

d) any person who declares or confirms that he can exercise some
influence on decisions or actions of persons occupying positions in the public
or private sector, whether the influence is used or not, and whether or not the
supposed influence had the desired result; and asking for or accepting directly
or indirectly any undue advantage from whatever quarters;

e) apublic official diverting from its initial purpose, either for his own
benefit or for the benefit of another person, any assets, whether moveable or
immoveable, or deeds and securities belonging to the State, an independent
agency or an individual, given to the public official by virtue of his position
and for the needs of the State for safe-keeping and for other reasons.

2.  Each State Party shall adopt necessary legislative and other
measures to make the acts of corruption enumerated in this Protocol criminal
offences.

3.(a) A significant increase in the assets of a public official that he
cannot reasonably explain in relation to his lawful earnings shall be
considered an illicit enrichment and an act of corruption for the purposes of
this Protocol among those State Parties for which it is a criminal offence.

(b) Any State Party, for which illicit enrichment is not an offence,
shall, provide such assistance to and cooperation with the other State Parties.

4. Each State Party shall adopt necessary legislative and other
measures to establish as offences liable to criminal or other sanctions the
following acts or omissions, in order to commit, or conceal the offences
referred to in this Protocol:

a) Creating or using an invoice or any other accounting document or
record containing false or incomplete information.

b) Unlawfully omitting to make a record of payment.

5. Each State Party shall adopt such legislative and other measures as
may be necessary to establish as criminal offences the following acts:

a) Promising to offer or giving public officials or employees of
companies of the private sector, either directly or indirectly to themselves or
to third parties, in order to carry out or abstain from carrying out an action in
violation of their functions;
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b) Public officials or employees of companies of the private sector,
asking for or receiving, directly or indirectly, bribes for themselves or third
parties, in order to carry out or refrain from carrying out an action in
contravention of their duties.

6. Each State Party shall adopt necessary legislative and other
measures to establish as criminal offences the act of aiding and abetting in any
of the criminal offences established in accordance with this Protocol.

7. This Protocol shall also be applicable by mutual agreement between
two or several State Parties, to any other act of corruption which is not
included in these provisions.

Article 7
Laundering of proceeds of corruption and
similar criminal offences

1. Each State Party shall adopt, in accordance with the fundamental
principles of its national law, such legislative and other measures as may be
necessary to establish as criminal offences:

(a) (i) The conversion or transfer of assets, knowing that such assets are
the proceeds of crime, for the purpose of concealing the illicit origin of
the assets or of helping any person who is involved in the commission
of the predicate offence to evade the legal consequences of his or her
action;

(ii) The concealment of the true nature, source, location, disposition,
movement or ownership of or rights with respect to assets, knowing that
such assets are the proceeds of crime;

(b) Subject to the basic concepts of its legal system:

(i) The acquisition, possession or use of assets, knowing at the time of
receipt, that such assets are the proceeds of crime;

(i1) Participation in, association with or conspiracy to commit, attempts

to commit, aiding and abetting in facilitating and concealing the
commission of any of the offences established in accordance with this
article.

2. (a) Each State Party shall seek to apply paragraph 1 of this Article and
consider as predicate offences, those acts stipulated in articles 6, 7 and 12 of
this Protocol;

(b) For purposes of sub-paragraph (a), predicate offences shall include
offences committed both within and outside the jurisdiction of the concerned
State Party. However, offences committed outside the jurisdiction of a State
Party shall constitute predicate offences only where the relevant conduct is a
criminal offence under the domestic law of the State Party implementing or
applying this Article had it been committed there.
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(¢) Ifrequired by fundamental principles of the national law of a State
Party, it may be provided that the offences set forth in paragraph 1 of this
article do not apply to the persons who committed the predicate offences;

(d) Knowledge, intent or purpose required as an element of an offence
set forth in paragraph 1 of this article may be inferred from objective factual
circumstances.

Article 8
Protection of witnesses

1. Each State Party shall take appropriate measures within its means
to provide effective protection to witnesses in criminal proceedings who give
testimony concerning offences covered by this Protocol from potential
retaliation or intimidation and, as appropriate, for their relatives and other
persons close to them.

2. The measures envisaged in paragraph 1 of this Article may include,
inter alia, without prejudice to the rights of the defendant, including the right
to due process:

a)  Establishing procedures for the physical protection of such persons,
such as to the extent necessary and feasible, relocating them and permitting,
where appropriate, non-disclosure or limitations on the disclosure of
information concerning the identity and whereabouts of such persons;

b) Providing evidentiary rules to permit witness testimony to be given
in a manner that ensures the safety of the witness, such as permitting
testimony to be given through the use of communications technology such as
video links or other adequate means.

3. State Parties shall consider entering into agreements or
arrangements with other States for the relocation of persons referred to in
paragraph 1 of this article.

4.  The provisions of this article shall also apply to victims insofar as
they are witnesses.

Article 9
Assistance and protection of victims

1. Each State Party shall take appropriate measures within its means
to provide assistance and protection to victims of offences covered by this
Protocol, in particular in cases of threat, retaliation or intimidation.

2. Each State Party shall establish appropriate procedures to provide
access to compensation and restitution for victims of offences covered by this
Protocol.

3. Each State Party shall permit the views and concerns of victims to
be presented and considered at appropriate stages of criminal proceedings in a
manner not prejudicial to the rights of the defense.
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Article 10
Sanctions and measures

1. Each State Party shall provide, in respect of those criminal offences
established in accordance with this Protocol, effective, proportionate and
dissuasive sanctions and measures, including, when committed by natural
persons, penalties involving deprivation of liberty which can give rise to
extradition.

2. Each State Party shall ensure that legal persons held liable in
accordance with Article 11, shall be subject to effective, proportionate and
dissuasive criminal or non-criminal sanctions, including monetary sanctions.

3. Each State Party shall adopt such legislative and other measures as
may be necessary to enable it to confiscate or otherwise deprive the
instrumentalities and proceeds of criminal offences established in accordance
with this Protocol, or assets the value of which correspond to such proceeds.

Article 11
Liability of legal persons

1. Each State Party shall adopt such measures as may be necessary,
and consistent with its legal principles, to establish the liability of legal
persons for participation in offences established in accordance with articles 6,
7 and 12 of this Protocol.

2. Subject to the legal principles of the State Party, the liability of
legal persons may be criminal, civil or administrative.

3. Such liability shall be without prejudice to the criminal liability of
the natural persons who have committed the offences.

4.  Each State Party shall, in particular, ensure that legal persons held
liable in accordance with this article are subject to effective, proportionate and
dissuasive criminal or non-criminal sanctions, including monetary sanctions,
disqualification from commercial activities, judicial winding-up orders, and
placements under judicial supervision.

Article 12
Acts of corruption concerning foreign public officials

1. Each State Party shall prohibit and punish the act of offering or
giving to a foreign public official, either directly or indirectly, any object of
pecuniary value such as gifts, promises or favors, to compensate the public
official for an act or an omission in the exercise of his official functions.

2. State Parties that have enacted laws making transnational
corruption a criminal offence shall, for the purposes of this Protocol, consider
such an act as an act of corruption while State Parties which have not passed
such laws shall provide the necessary assistance and cooperation set out in this
Protocol.
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Article 13
Seizure and forfeiture

1. Each State Party shall adopt measures, where necessary, that would
permit:

a) the competent authorities to identify, locate and seize assets or
items for eventual forfeiture;

b) the forfeiture of proceeds from crimes established in accordance
with the provisions of this Protocol or other assets whose value is equal to the
value of the crime.

2. In order to implement the measures referred to in this Article, each
State Party shall empower its courts to order the surrender or seizure of bank,
commercial or financial documents and shall not invoke banking secrecy in
order to refuse the assistance requested by another State Party.

3. The requesting State Party shall undertake to use the information
provided only for the purposes for which it was required.

4. In accordance with their national laws, treaties and other relevant
agreements, State Parties shall assist each other in the identification and
seizure of the assets or items acquired or used in committing the crimes.

5. Subject to its national laws, a State Party may transfer all or a part
of the assets specified in the first paragraph of this Article to another State
Party which has assisted it in carrying out investigations or prosecuting the
crime.

Article 14
Extradition

1.  The criminal offences which come under the scope of application of
this Protocol shall be considered as crimes leading to extradition and as
forming part of the ECOWAS Convention on Extradition and any other
extradition Treaties existing between the parties. The parties undertake to
include such crimes in all extradition Treaties as crimes that may lead to
extradition.

2. A State Party which receives an extradition request from another
State Party with which it has not entered into any extradition treaty may
consider this Protocol as the legal basis of its request in relation to offences
which fall within the context of this Protocol.

3. State Parties, which do not require the existence of a Treaty before
they execute an extradition order, shall recognise the crimes established in
accordance with the provisions of this Protocol as crimes leading to
extradition.

4. The extradition shall be carried out in accordance with the
provisions of the laws of the requested State Party or of the extradition
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Treaties in force, including reasons for which the requested State Party is
rejecting the extradition request.

5. Where the extradition request submitted in accordance with the
provisions of this Protocol is rejected on the basis of the nationality of the
person whose extradition is sought or because the requested State feels it is
competent to handle the matter, the requested State shall hand over the case to
its competent authorities as soon as possible, except where other arrangements
have been concluded with the requesting State Party, and shall inform the
requesting State Party promptly of the outcome.

Article 15
Mutual legal assistance and law enforcement cooperation

1.  In accordance with the provisions of their national legislation and
the Treaties in force, State Parties undertake to assist each other by expediting
action on requests submitted by competent authorities and to take necessary
measures to facilitate the procedures and formalities relating to investigation
and prosecution of acts of corruption.

2. State Parties undertake to assist each other as much as possible in
the area of law enforcement cooperation so as to strengthen measures to
prevent, detect and suppress acts of corruption.

3. The provisions of this Protocol shall not in any way affect the
bilateral and multilateral Treaties which govern mutual assistance in criminal
matters. No provision of this Protocol shall be considered as denying a State
Party the right to favor the forms of mutual assistance set out in its national
laws in its dealings with another State Party.

4. State Parties shall consider concluding bilateral or multilateral
agreements whereby, in relation to matters that are the subject of
investigations, prosecutions or judicial proceedings in one or more State
Parties, the competent authorities concerned may establish joint investigative
bodies. In the absence of such agreements, joint investigations may be
undertaken by agreement on a case-by-case basis. The State Parties involved
shall ensure that the sovereignty of the State Party in whose territory such
investigation is to take place is fully respected.

5.  If permitted by the basic principles of its domestic legal system,
each State Party shall take the necessary measures to allow for the appropriate
use of other special investigative techniques, in accordance with its domestic
laws.

6. For the purpose of investigating the offences covered by this
Protocol, State Parties shall conclude, when necessary, appropriate bilateral or
multilateral agreements for using such special investigative techniques.

7. In the absence of an agreement or arrangement as set forth in
paragraph 6 of this Article, decisions to use such special investigative
techniques at the international level shall be made on a case-by-case basis and
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may, when necessary, take into consideration financial arrangements and
agreements with respect to the exercise of jurisdiction by the State Parties
concerned.

8.  State Parties shall not decline mutual legal assistance on the basis
of Bank secrecy.

Article 16
Central authority

1. Within the framework of the cooperation and mutual assistance
established in this Protocol, each State Party shall designate a Central
Authority.

2. The Central Authorities shall be responsible both for formulating
and receiving the requests for cooperation and assistance set out in this
Protocol. They may establish direct lines of communication between
themselves.

Article 17
Application in time

1. Acts of corruption committed before the entry into force of this
Protocol may, at the request of State Parties, form the basis of judicial
cooperation, on condition that national and international standards in the area
of extradition are respected.

2. This provision shall in no way affect the non-retroactive nature of
criminal law.
Article 18
Harmonisation of national legislation
1. State Parties undertake to develop and harmonise their national
legislation with a view to realising the aims and objectives of this Protocol.
Article 19

Establishment of a technical commission

1. State Parties undertake to establish a Technical Commission, in
accordance with the provisions of Article 22 of the revised ECOWAS Treaty,
which shall be called the Anti-corruption Commission. The Commission shall:

a)  Monitor the implementation of this Protocol both at the national
and sub-regional levels;

b)  Gather and disseminate information among State Parties;
c) Regularly organise relevant training programmes;

d) Provide State Parties appropriate additional assistance.
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2.  The Technical Commission shall comprise experts from the
Ministries in charge of Finance, Justice, Internal Affairs and Security of States
Parties.

3. The Technical Commission shall meet at least twice every year.

4. The Technical Commission shall establish an appropriate balance
between the confidentiality and transparency of its activities, and its
deliberations shall be conducted on the basis of consensus and cooperation
amongst its members.

5. Reports of meetings of the Technical Commission shall be
submitted to the Council of Ministers.

Article 20
Relations with other treaties

This Protocol repeals all preceding provisions relating to acts of
corruption in all bilateral Treaties existing between two States Parties.

Article 21
Notification

In the course of application of the provisions of Articles 7, 13 and 18, the
State Parties shall notify in advance, the Executive Secretariat of their
domestic laws on these issues; which shall in turn inform the other State
Parties.

Article 22
Ratification and entry into force

This Protocol shall enter into force upon ratification by at least nine (9)
signatory States, in accordance with their respective constitutional procedures.

Article 23
Depository authority and registration

This Protocol and all instruments of ratification and accession shall be
deposited with the ECOWAS Executive Secretariat which shall transmit
certified true copies of this Protocol to all State Parties and notify them of the
dates of deposit of the instruments of ratification and accession. The
Executive Secretariat shall register this Protocol with the Organisation of
African Unity, the United Nations Organisation and such other organizations
as the Council may determine.

Article 24
Accession

Any non-ECOWAS Member State may accede to this Protocol.
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Article 25
Amendments and revision

1. Any State Party may submit proposals for the amendment or
revision of this Protocol.

2. All such proposals shall be submitted to the ECOWAS Executive
Secretariat which shall notify State Parties not later than thirty (30) days after
the receipt of such proposals. Amendments or revisions shall not be
considered by the Authority unless State Parties shall have been given at least
three (3) months notice thereof.

3. The amendments or revisions adopted by the Authority shall be
submitted for ratification by all State Parties in accordance with their
respective constitutional procedures. They shall enter into force in accordance
with Article 89 of the Treaty.

Article 26
Denunciation

1. This Protocol shall be concluded for an indefinite period of time. It
may, however, be denounced by any State Party. The instrument of
denunciation shall be deposited with the Executive Secretariat. The Protocol
shall cease to have any effect on State Parties that have denounced it one year
after the instrument of denunciation has been deposited.

2. During the period of one year, the denouncing State shall continue
to comply with the provisions of this Protocol and shall be bound by its
obligations under this Protocol.

Article 27
Settlement of disputes

1. Any dispute which may arise between the State Parties regarding
the interpretation or application of this Protocol shall be amicably settled
through direct agreement.

2. In the event of failure to settle the dispute, the matter may be
referred to the Community Court of Justice by a party to the dispute, a State
Party or the Authority, and the decision of the Community Court of Justice
shall be final.
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Q. Excerpts from the Economic Community of West African
States Protocol relating to the Mechanism for Conflict
Prevention, Management, Resolution, Peacekeeping and
Security3°

Protocol relating to the Mechanism for Conflict Prevention,
Management, Resolution, Peacekeeping and Security

Preamble

We the Heads of State and Government of the Member States of the
Economic Community of West African States (ECOWAS).

Mindful of the ECOWAS Revised Treaty signed in Cotonou on 23 July
1993 notably its Article 58;

Mindful of the relevant provisions of the Charter of the Organisation of
African Unity (OAU);

Mindful of the United Nations Charter, with particular reference to its
Chapters VI, VII and VIII; the Provision of Protocols A/P1/5/79, A/SP2/7/85,
A/SP1/7/86, A/SP1/6/88, A/SP2/5/90 relating to the free movement of
persons, the right of residence and establishment;

Recalling the Protocol on Non-Aggression signed in Lagos on 22 April
1978 and the Protocol on Mutual Assistance in Defence signed in Freetown on
29 May 1981, notably our resolve to give mutual aid and assistance for
defence against any armed threat or aggression on a Member State;

Considering the Framework Agreement of the Protocol on Non-Aggression
and Assistance in Defence (ANAD) signed in Abidjan on 9 June 1977;

Considering also the Protocol on the enforcement of the above-
mentioned Framework Agreement signed in Dakar on 14 December 1981, as
well as the subsequent Protocols;

Reaffirming our commitment to the ECOWAS Declaration of Political
Principles adopted in Abuja on 6 July 1991, on freedom, people’s rights and
democratisation;

Recalling the relevant provisions of the ECOWAS Conventions on
Mutual Assistance in Criminal Matters and on Extradition, signed in Dakar on
29 July 1992 and in Abuja on 6 August 1994, respectively;

Recalling also the Cairo Declaration of 29 June 1993 on the
establishment of a Mechanism for Conflict Prevention, Management and
Resolution in Africa adopted by the 29th Session of the OAU Conference of
Heads of State and Government;

39 The Protocol was adopted on 10 December 1999. It has not yet entered into force. The
excerpts from the Protocol presented here include articles 46, 48 and 49, concerning
effective strategies and mechanisms for collaborating against corruption.
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Concerned about the proliferation of conflicts which constitute a threat
to the peace and security in the African continent, and undermines our efforts
to improve the living standards of our people;

Convinced of the need to develop effective policies that will alleviate the
suffering of the civil population, especially women and children, and restore
life to normalcy after conflicts or natural disasters, and desirous of making
future efforts in the humanitarian sphere;

Conscious of the fact that good governance, the rule of law and
sustainable development are essential for peace and conflict prevention;

Recalling the Declaration of the moratorium on the Importation,
Exportation and Manufacture of Light Weapons, adopted by the 21st Session
of the Authority of Heads of State and Government of ECOWAS, held in
Abuja on 30 and 31 October, 1998;

Recalling also the conclusions of the meeting of ECOWAS Ministers of
Foreign Affairs on the effective implementation of PCASED, held in Bamako
on 24 March 1999;

Convinced that cross-border crime, the proliferation of small arms and
all illicit trafficking contribute to the development of insecurity and instability
and jeopardise the economic and social development of the sub-region;

Aware that these phenomena constitute serious social and economic
problems which can only be resolved within the framework of increased and
well co-ordinated multilateral co-operation;

Recognizing the need to make the relevant treaties and protocols more
adequate, effective and pragmatic;

Desiring to consolidate our achievements in the resolution of conflicts
through the ECOWAS Cease-fire Monitoring Group (ECOMOG).

Recalling our Decision A/DEC.11/10/98 adopted in Abuja on 31 October
1998, relating to the ECOWAS Mechanism for Conflict Prevention,
Management, Resolution, Peace-keeping and Security;

Desirous to establish an operational structure for the implementation of
the said Decision;

Hereby agree on the following:
DEFINITIONS

For the purposes of this Protocol;

“Treaty” means the revised Treaty of the Economic Community of West
African States (ECOWAS) signed in Cotonou on 24 July 1993;

“Community” means the Economic Community of West African States
referred to under Article 2 of the Treaty;
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“Authority” means the Authority of Heads of State and Government of
the Economic Community of West African States established by Article 7 of
the Treaty;

“Mediation and Security Council” means the Mediation and Security
Council as defined by Article 8 of this Protocol;

“Defence and Security Commission” means the Defence and Security
Commission as defined in Article 18 of this Protocol;

“Executive Secretary” means the ECOWAS Executive Secretary
appointed in accordance with Article 18 of the Treaty;

“Council of Elders” means the Council of Elders as defined in Article 20
of this Protocol;

“Meeting of Ambassadors” means the meeting of Ambassadors as
defined by Article 14 of this Protocol;

“Special Representative” means the Special Representative as defined by
Article 32 of this Protocol;

“Deputy Executive Secretary” means the Deputy Executive Secretary in
charge of Political Affairs, Defence and Security as referred to in Article 16 of
this Protocol;

“Institution” means any of the structures provided for under Article 4 of
this Protocol;

]

“Organ” means any of the structures provided for under Article 17 of

this Protocol;

“Observation and Monitoring Centre” means the Regional Peace and
Security Monitoring Centre as provided for under Article 58 of the Treaty and
referred to in Article 23 of this Protocol;

“ECOMOG” means the ECOWAS Cease-fire Monitoring Group which
constitutes the Community’s intervention force as defined in Article 21 of this
Protocol,

“Force Commander” means the Force Commander appointed in
accordance with the provisions of Article 33 of this Protocol;

“Trans-border crime” refers to all crimes organised or perpetrated by
individuals, organisations or networks of local and/or foreign criminals
operating beyond the national boundaries of a Member State, or acting in
complicity with associates based in one or several States adjoining the country
where the crimes are actually committed or having any connections with any
Member State;

“Member State in crisis” refers both to a Member State experiencing an
armed conflict as well as a Member State facing serious and persisting
problems or situations of extreme tension which, if unchecked, could lead to
serious humanitarian disaster or threaten peace and security in the sub-region
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or in any Member State affected by the overthrow or attempted overthrow of a
democratically elected government.

Chapter 1: Establishment, principles and objectives of the mechanism

Article 1
Establishment

There is hereby established within the Economic Community of West
African States (ECOWAS), a mechanism for collective security and peace to
be known as “Mechanism for Conflict Prevention, Management, Resolution,
Peace-keeping and Security”.

Article 2
Principles

Member States reaffirm their commitment to the principles contained in
the charter of the United Nations Organisation (UNO) and the Organisation of
African Unity (OAU) and to the Universal Declaration of Human Rights, as
well as to the African Charter on Human Rights, as well as to the African
Charter on Human and People’s Rights, particularly the following
fundamental principles:

a) That economic and social development and the security of peoples
and States are inextricably linked;

b) Promotion and reinforcement of the free movement of persons, the
right of residence and establishment which contribute to the reinforcement of
good neighbourliness;

c¢) Promotion and consideration of a democratic government as well as
democratic institutions in each Member State;

d) Protection of fundamental human rights and freedoms and the rules
of international humanitarian laws;

e) Equality of sovereign States;
f)  Territorial integrity and political independence of Member States.
Article 3
Objectives of the Mechanism
The objectives of the Mechanism shall be as follows:

a) Prevent, manage and resolve internal and inter-State conflicts under
the conditions provided in Paragraph 46 of the Framework of the Mechanism
ratified as per Decision A/Dec.11/10/98 of 31 October 1998;

b) Implement the relevant provisions of Article 58 of the Revised
Treaty;
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c) Implement the relevant provisions of the Protocols on Non-
Aggression, Mutual Assistance in Defence, Free Movement of Persons, the
Right of Residence and Establishment;

d) Strengthen co-operation in the areas of conflict prevention, early-
warning, peace-keeping operations, the control of cross-border crime,
international terrorism and proliferation of small arms and anti-personnel
mines;

e) Maintain and consolidate peace, security and stability within the
Community;

f)  Establish institutions and formulate policies that would allow for
the organisation and co-ordination of humanitarian relief missions;

g) Promote close co-operation between Member States in the areas of
preventive diplomacy and peacekeeping;

h) Constitute and deploy a civilian and military force to maintain or
restore peace within the sub-region, whenever the need arises;

i)  Set up an appropriate framework for the rational and equitable
management of natural resources shared by neighbouring Member States
which may be causes of frequent inter-State conflicts;

j)  Protect the environment and take steps to restore the degraded
environment to its natural state;

k) Safeguard the cultural heritage of Member States;

1) Formulate and implement policies on anti-corruption, money-
laundering and illegal circulation of small arms.

Chapter X: Sub-regional security

Article 46
Control of Trans-Border Crime

1. In order to facilitate the control of Trans-border crime, ECOWAS
shall promote close co-operation among the security services of Member
States.

2. The security services of Member States shall assist one another and
ensure proper co-ordination for the apprehension of criminals.

3. Member States shall establish specialised departments within their
ministries of Justice, Defence and Security with trained personnel and
communication equipment for co-ordination and centralisation of co-operation
matters in particular, mutual assistance in criminal matters, and extradition
requests.

4. Member States shall supply the Executive Secretariat with
documents setting out the details of criminal procedures in their countries. The
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information provided by Member States shall include a summary of the
criminal process, from beginning to end, and shall outline what is needed for
each State to grant a request for mutual assistance, extradition or the restraint
or forfeiture of proceeds of crime. Member States shall also provide all the
contract particulars for their national units and exchange information
concerning any other relevant authorities and provide updated lists of the said
units. The information shall be translated and circulated by the ECOWAS
Secretariat to all the specialised units (Central authorities) established to
handle requests and other related matters that may arise in the course of
implementation.

5. With a view to strengthening national legal instruments on mutual
legal assistance and extradition and making them more functional and
efficient, all Member States shall harmonise their domestic law in accordance
with the relevant ECOWAS Conventions on Mutual Assistance in Criminal
Matters and Extradition. Member States undertake to adopt a convention to
incriminate and make punishable the most commonly committed crimes in the
sub-region.

6. Member States shall keep statistics, in particular, on the number of
mutual legal assistance and extradition requests received and sent, as well as
result obtained. There shall also be periodic meetings of the specialised
departments of the Ministries of Justice, Defence and Security and the Interpol
national Central Bureaux for the purpose of exchanging information on past or
on-going cases and on measures aimed at improving co-operation.

7. Member States shall develop simplified restitution procedures for
vehicles and other stolen objects seized by the requested State.

8.  The judicial and police authorities of ECOWAS Member States
shall consider the red notices published by the ICPO-Interpol at the request of
an ECOWAS Member State as valid requests for provisional arrest for the
purpose of Article 22 of the ECOWAS Convention on Extradition.

9. Member States shall establish a special fund for detected proceeds
of crime. This fund can be used for preventive and criminal justice response
to, inter alia, trans-border crime and drug trafficking. Member States shall also
give consideration to the establishment of confiscated asset management
offices, where required.

10. Legislation on forfeiture of proceeds of crime in Member State
shall be applicable to all crimes.

11. ECOWAS shall establish a Crime Prevention and Criminal Justice
Centre (ECPCIJS) to serve as focal point for mutual legal assistance. The
Centre shall be part of the Legal Department within ECOWAS. This ECPCJS
shall assist in linking up ECOWAS Member States to non-ECOWAS Member
States in Mutual Assistance Matters. It shall also serve as a supervisory power
to ensure that countries implement conventions they sign.
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Article 48
Anti Corruption Measures

To eradicate corruption within their territories and in the sub-region,
ECOWAS and its Member States shall promote transparency, accountability
and good governance.

Article 49
Measures Against Money Laundering

The ECOWAS Secretariat and Member States shall adopt strategies for
combating the problem of money laundering, by extending the scope of
offences, enabling the confiscation of laundered proceeds and illicit funds and
easing bank secrecy laws within and outside the sub-region.

Chapter X1: Co-operation with the Organisation of African Unity, United
Nations and other international organisations

Article 52
Co-operation

1. In pursuit of its objectives, ECOWAS shall co-operate with the
Organisation of African Unity (OAU), the United Nations Organisation
(UNO) and other relevant international organisations.

2. In the implementation of this Mechanism, ECOWAS shall fully co-
operate with OAU Mechanism for Conflict Prevention, Management and
Resolution.

3. In accordance with Chapters VII and VIII of the United Nations
Charter, ECOWAS shall inform the United Nations of any military
intervention undertaken in pursuit of the objectives of this Mechanism.

Chapter X111: General and final provisions
Article 55

Amendments

1. Any Member State may submit proposals for the amendment of
revision of this Protocol.

2. Any such proposals shall be submitted to the Executive Secretary
who shall notify other Member States not later than thirty days after the
receipt of such proposals. Amendments or revisions shall not be considered by
the Authority unless Member States shall have been given at least one month’s
notice thereof.

3. Amendments or revisions shall be adopted by the Authority.
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Article 56
Withdrawal

1. Any Member State wishing to withdraw from this Protocol shall
give one-year written notice to the Executive Secretary who shall inform
Member States thereof. At the end of this period of one year, if such notice is
not withdrawn, such a State shall cease to be a party to the Protocol.

2. During the period of one year referred to in the preceding
paragraph, such a Member State shall nevertheless continue to observe the
provisions of this Protocol and discharge its obligations thereunder.

Article 57
Entry into Force

3. This Protocol shall enter into force provisionally upon signature by
Heads of State and Government. Accordingly, signatory Member States and
the Executive Secretariat hereby undertake to start implementing all
provisions of this Mechanism upon signature.

4.  This Protocol shall definitely enter into force upon ratification by at
least nine (9) signatory States in accordance with the constitutional procedures
of each Member State.

Article 58
Depository Authority

1.  This Protocol and all instruments of ratification shall be deposited
with the Executive Secretariat which shall transmit certified true copies to all
Member States and notify them of the dates of deposit of instruments of
ratification by the Member States and shall register it with the Organisation of
African Unity (OAU), as well as the United Nations (UN) and any other
Organisation as may be decided by the Council.
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R. Organization of American States: Inter-American
Convention against Corruption®

Preamble
The Member States of the Organization of American States,

Convinced that corruption undermines the legitimacy of public
institutions and strikes at society, moral order and justice, as well as at the
comprehensive development of peoples;

Considering that representative democracy, an essential condition for
stability, peace and development of the region, requires, by its nature, the
combating of every form of corruption in the performance of public functions,
as well as acts of corruption specifically related to such performance;

Persuaded that fighting corruption strengthens democratic institutions
and prevents distortions in the economy, improprieties in public
administration and damage to a society’s moral fiber;

Recognizing that corruption is often a tool used by organized crime for
the accomplishment of its purposes;

Convinced of the importance of making people in the countries of the
region aware of this problem and its gravity, and of the need to strengthen
participation by civil society in preventing and fighting corruption;

Recognizing that, in some cases, corruption has international dimensions,
which requires coordinated action by States to fight it effectively;

Convinced of the need for prompt adoption of an international instrument
to promote and facilitate international cooperation in fighting corruption and,
especially, in taking appropriate action against persons who commit acts of
corruption in the performance of public functions, or acts specifically related
to such performance, as well as appropriate measures with respect to the
proceeds of such acts;

Deeply concerned by the steadily increasing links between corruption
and the proceeds generated by illicit narcotics trafficking which undermine
and threaten legitimate commercial and financial activities, and society, at all
levels;

40 The Convention was adopted in Caracas on 29 March 1996. It entered into force on
6 March 1997.The Convention has been ratified by the following States: Argentina,
Antigua and Barbuda, Bahamas, Belize, Bolivia, Brazil, Canada, Chile, Colombia,
Costa Rica, Dominica, Dominican Republic, Ecuador, El Salvador, Grenada,
Guatemala, Guyana, Haiti, Honduras, Jamaica, Mexico, Nicaragua, Panama,
Paraguay, Peru, Saint Kitts and Nevis, Saint Lucia, Saint Vincent and the
Grenadines, Suriname, Trinidad and Tobago, United States of America, Uruguay
and Venezuela.
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Bearing in mind the responsibility of States to hold corrupt persons
accountable in order to combat corruption and to cooperate with one another
for their efforts in this area to be effective; and

Determined to make every effort to prevent, detect, punish and eradicate
corruption in the performance of public functions and acts of corruption
specifically related to such performance,

Have agreed to adopt the following:

Article 1
Definitions

For the purposes of this Convention:

“Public function” means any temporary or permanent, paid or honorary
activity, performed by a natural person in the name of the State or in the
service of the State or its institutions, at any level of its hierarchy.

“Public official”, “government official”, or “public servant” means any
official or employee of the State or its agencies, including those who have
been selected, appointed, or elected to perform activities or functions in the
name of the State or in the service of the State, at any level of its hierarchy.

“Property” means assets of any kind, whether movable or immovable,
tangible or intangible, and any document or legal instrument demonstrating,
purporting to demonstrate, or relating to ownership or the other rights
pertaining to such assets.

Article 11
Purposes

The purposes of this Convention are:

1. To promote and strengthen the development by each of the States
Parties of the mechanisms needed to prevent, detect, punish and eradicate
corruption; and

2. To promote, facilitate and regulate cooperation among the States
Parties to ensure the effectiveness of measures and actions to prevent, detect,
punish and eradicate corruption in the performance of public functions and
acts of corruption specifically related to such performance.

Article I11
Preventive Measures

For the purposes set forth in Article II of this Convention, the States
Parties agree to consider the applicability of measures within their own
institutional systems to create, maintain and strengthen:

1. Standards of conduct for the correct, honourable, and proper
fulfilment of public functions. These standards shall be intended to prevent
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conflicts of interest and mandate the proper conservation and use of resources
entrusted to government officials in the performance of their functions. These
standards shall also establish measures and systems requiring government
officials to report to appropriate authorities acts of corruption in the
performance of public functions. Such measures should help preserve the
public’s confidence in the integrity of public servants and government
processes.

2. Mechanisms to enforce these standards of conduct.

3. Instruction to government personnel to ensure proper understanding
of their responsibilities and the ethical rules governing their activities.

4. Systems for registering the income, assets and liabilities of persons
who perform public functions in certain posts as specified by law and, where
appropriate, for making such registrations public.

5. Systems of government hiring and procurement of goods and
services that assure the openness, equity and efficiency of such systems.

6. Government revenue collection and control systems that deter
corruption.

7. Laws that deny favourable tax treatment for any individual or
corporation for expenditures made in violation of the anticorruption laws of
the States Parties.

8.  Systems for protecting public servants and private citizens who, in
good faith, report acts of corruption, including protection of their identities, in
accordance with their Constitutions and the basic principles of their domestic
legal systems.

9. Oversight bodies with a view to implementing modern mechanisms
for preventing, detecting, punishing and eradicating corrupt acts.

10. Deterrents to the bribery of domestic and foreign government
officials, such as mechanisms to ensure that publicly held companies and other
types of associations maintain books and records which, in reasonable detail,
accurately reflect the acquisition and disposition of assets, and have sufficient
internal accounting controls to enable their officers to detect corrupt acts.

11. Mechanisms to encourage participation by civil society and
nongovernmental organizations in efforts to prevent corruption.

12.  The study of further preventive measures that take into account the
relationship between equitable compensation and probity in public service.
Article IV
Scope

This Convention is applicable provided that the alleged act of corruption
has been committed or has effects in a State Party.
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Article V
Jurisdiction

1. Each State Party shall adopt such measures as may be necessary to
establish its jurisdiction over the offences it has established in accordance
with this Convention when the offence in question is committed in its
territory.

2. Each State Party may adopt such measures as may be necessary to
establish its jurisdiction over the offences it has established in accordance
with this Convention when the offence is committed by one of its nationals or
by a person who habitually resides in its territory.

3. Each State Party shall adopt such measures as may be necessary to
establish its jurisdiction over the offences it has established in accordance
with this Convention when the alleged criminal is present in its territory and it
does not extradite such person to another country on the ground of the
nationality of the alleged criminal.

4. This Convention does not preclude the application of any other rule
of criminal jurisdiction established by a State Party under its domestic law.

Article VI
Acts of Corruption

1. This Convention is applicable to the following acts of corruption:

a. The solicitation or acceptance, directly or indirectly, by a
government official or a person who performs public functions, of any article
of monetary value, or other benefit, such as a gift, favour, promise or
advantage for himself or for another person or entity, in exchange for any act
or omission in the performance of his public functions;

b. The offering or granting, directly or indirectly, to a government
official or a person who performs public functions, of any article of monetary
value, or other benefit, such as a gift, favour, promise or advantage for himself
or for another person or entity, in exchange for any act or omission in the
performance of his public functions;

c.  Any act or omission in the discharge of his duties by a government
official or a person who performs public functions for the purpose of illicitly
obtaining benefits for himself or for a third party;

d.  The fraudulent use or concealment of property derived from any of
the acts referred to in this article; and

e.  Participation as a principal, coprincipal, instigator, accomplice or
accessory after the fact, or in any other manner, in the commission or
attempted commission of, or in any collaboration or conspiracy to commit,
any of the acts referred to in this article.
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2.  This Convention shall also be applicable by mutual agreement
between or among two or more States Parties with respect to any other act of
corruption not described herein.

Article VII
Domestic Law

The States Parties that have not yet done so shall adopt the necessary
legislative or other measures to establish as criminal offences under their
domestic law the acts of corruption described in Article VI(1) and to facilitate
cooperation among themselves pursuant to this Convention.

Article VIII
Transnational Bribery

Subject to its Constitution and the fundamental principles of its legal
system, each State Party shall prohibit and punish the offering or granting,
directly or indirectly, by its nationals, persons having their habitual residence
in its territory, and businesses domiciled there, to a government official of
another State, of any article of monetary value, or other benefit, such as a gift,
favour, promise or advantage, in connection with any economic or commercial
transaction in exchange for any act or omission in the performance of that
official’s public functions.

Among those States Parties that have established transnational bribery as
an offence, such offence shall be considered an act of corruption for the
purposes of this Convention.

Any State Party that has not established transnational bribery as an
offence shall, insofar as its laws permit, provide assistance and cooperation
with respect to this offence as provided in this Convention.

Article IX
Illicit Enrichment

Subject to its Constitution and the fundamental principles of its legal
system, each State Party that has not yet done so shall take the necessary
measures to establish under its laws as an offence a significant increase in the
assets of a government official that he cannot reasonably explain in relation to
his lawful earnings during the performance of his functions.

Among those States Parties that have established illicit enrichment as an
offence, such offence shall be considered an act of corruption for the purposes
of this Convention.

Any State Party that has not established illicit enrichment as an offence
shall, insofar as its laws permit, provide assistance and cooperation with
respect to this offence as provided in this Convention.
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Article X
Notification

When a State Party adopts the legislation referred to in paragraph 1 of
articles VIII and IX, it shall notify the Secretary General of the Organization
of American States, who shall in turn notify the other States Parties. For the
purposes of this Convention, the crimes of transnational bribery and illicit
enrichment shall be considered acts of corruption for that State Party thirty
days following the date of such notification.

Article X1
Progressive Development

1. In order to foster the development and harmonization of their
domestic legislation and the attainment of the purposes of this Convention, the
States Parties view as desirable, and undertake to consider, establishing as
offences under their laws the following acts:

a. The improper use by a government official or a person who
performs public functions, for his own benefit or that of a third party, of any
kind of classified or confidential information which that official or person
who performs public functions has obtained because of, or in the performance
of, his functions;

b. The improper use by a government official or a person who
performs public functions, for his own benefit or that of a third party, of any
kind of property belonging to the State or to any firm or institution in which
the State has a proprietary interest, to which that official or person who
performs public functions has access because of, or in the performance of, his
functions;

c.  Any act or omission by any person who, personally or through a
third party, or acting as an intermediary, seeks to obtain a decision from a
public authority whereby he illicitly obtains for himself or for another person
any benefit or gain, whether or not such act or omission harms State property;
and

d.  The diversion by a government official, for purposes unrelated to
those for which they were intended, for his own benefit or that of a third party,
of any movable or immovable property, monies or securities belonging to the
State, to an independent agency, or to an individual, that such official has
received by virtue of his position for purposes of administration, custody or
for other reasons.

2.  Among those States Parties that have established these offences,
such offences shall be considered acts of corruption for the purposes of this
Convention.

3. Any State Party that has not established these offences shall,
insofar as its laws permit, provide assistance and cooperation with respect to
these offences as provided in this Convention.
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Article XII
Effect on State Property

For application of this Convention, it shall not be necessary that the acts
of corruption harm State property.

Article X111
Extradition

1. This article shall apply to the offences established by the States
Parties in accordance with this Convention.

2. Each of the offences to which this article applies shall be deemed to
be included as an extraditable offence in any extradition treaty existing
between or among the States Parties. The States Parties undertake to include
such offences as extraditable offences in every extradition treaty to be
concluded between or among them.

3. If a State Party that makes extradition conditional on the existence
of a treaty receives a request for extradition from another State Party with
which it does not have an extradition treaty, it may consider this Convention
as the legal basis for extradition with respect to any offence to which this
article applies.

4.  States Parties that do not make extradition conditional on the
existence of a treaty shall recognize offences to which this article applies as
extraditable offences between themselves.

5.  Extradition shall be subject to the conditions provided for by the
law of the Requested State or by applicable extradition treaties, including the
grounds on which the Requested State may refuse extradition.

6.  If extradition for an offence to which this article applies is refused
solely on the basis of the nationality of the person sought, or because the
Requested State deems that it has jurisdiction over the offence, the Requested
State shall submit the case to its competent authorities for the purpose of
prosecution unless otherwise agreed with the Requesting State, and shall
report the final outcome to the Requesting State in due course.

7. Subject to the provisions of its domestic law and its extradition
treaties, the Requested State may, upon being satisfied that the circumstances
so warrant and are urgent, and at the request of the Requesting State, take into
custody a person whose extradition is sought and who is present in its
territory, or take other appropriate measures to ensure his presence at
extradition proceedings.

Article XIV
Assistance and Cooperation

1. In accordance with their domestic laws and applicable treaties, the
States Parties shall afford one another the widest measure of mutual assistance
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by processing requests from authorities that, in conformity with their domestic
laws, have the power to investigate or prosecute the acts of corruption
described in this Convention, to obtain evidence and take other necessary
action to facilitate legal proceedings and measures regarding the investigation
or prosecution of acts of corruption.

2.  The States Parties shall also provide each other with the widest
measure of mutual technical cooperation on the most effective ways and
means of preventing, detecting, investigating and punishing acts of corruption.
To that end, they shall foster exchanges of experiences by way of agreements
and meetings between competent bodies and institutions, and shall pay special
attention to methods and procedures of citizen participation in the fight
against corruption.

Article XV
Measures Regarding Property

1. In accordance with their applicable domestic laws and relevant
treaties or other agreements that may be in force between or among them, the
States Parties shall provide each other the broadest possible measure of
assistance in the identification, tracing, freezing, seizure and forfeiture of
property or proceeds obtained, derived from or used in the commission of
offences established in accordance with this Convention.

2. A State Party that enforces its own or another State Party’s
forfeiture judgment against property or proceeds described in paragraph 1 of
this article shall dispose of the property or proceeds in accordance with its
laws. To the extent permitted by a State Party’s laws and upon such terms as it
deems appropriate, it may transfer all or part of such property or proceeds to
another State Party that assisted in the underlying investigation or
proceedings.

Article XVI
Bank Secrecy

1.  The Requested State shall not invoke bank secrecy as a basis for
refusal to provide the assistance sought by the Requesting State. The
Requested State shall apply this article in accordance with its domestic law, its
procedural provisions, or bilateral or multilateral agreements with the
Requesting State.

2. The Requesting State shall be obligated not to use any information
received that is protected by bank secrecy for any purpose other than the
proceeding for which that information was requested unless authorized by the
Requested State.
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Article XVII
Nature of the Act

For the purposes of articles XIII, XIV, XV and XVI of this Convention,
the fact that the property obtained or derived from an act of corruption was
intended for political purposes, or that it is alleged that an act of corruption
was committed for political motives or purposes, shall not suffice in and of
itself to qualify the act as a political offence or as a common offence related to
a political offence.

Article XVIII
Central Authorities

1. For the purposes of international assistance and cooperation
provided under this Convention, each State Party may designate a central
authority or may rely upon such central authorities as are provided for in any
relevant treaties or other agreements.

2. The central authorities shall be responsible for making and
receiving the requests for assistance and cooperation referred to in this
Convention.

3. The central authorities shall communicate with each other directly
for the purposes of this Convention.

Article XVIX
Temporal Application

Subject to the constitutional principles and the domestic laws of each
State and existing treaties between the States Parties, the fact that the alleged
act of corruption was committed before this Convention entered into force
shall not preclude procedural cooperation in criminal matters between the
States Parties. This provision shall in no case affect the principle of non-
retroactivity in criminal law, nor shall application of this provision interrupt
existing statutes of limitations relating to crimes committed prior to the date
of the entry into force of this Convention.

Article XX
Other Agreements or Practices

No provision of this Convention shall be construed as preventing the
States Parties from engaging in mutual cooperation within the framework of
other international agreements, bilateral or multilateral, currently in force or
concluded in the future, or pursuant to any other applicable arrangement or
practice.
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Article XXI
Signature

This Convention is open for signature by the Member States of the
Organization of American States.

Article XXI1
Ratification

This Convention is subject to ratification. The instruments of ratification
shall be deposited with the General Secretariat of the Organization of
American States.

Article XXIII
Accession

This Convention shall remain open for accession by any other State. The
instruments of accession shall be deposited with the General Secretariat of the
Organization of American States.

Article XXIV
Reservations

The States Parties may, at the time of adoption, signature, ratification, or
accession, make reservations to this Convention, provided that each
reservation concerns one or more specific provisions and is not incompatible
with the object and purpose of the Convention.

Article XXV
Entry Into Force

This Convention shall enter into force on the thirtieth day following the
date of deposit of the second instrument of ratification. For each State
ratifying or acceding to the Convention after the deposit of the second
instrument of ratification, the Convention shall enter into force on the thirtieth
day after deposit by such State of its instrument of ratification or accession.

Article XXVI
Denunciation

This Convention shall remain in force indefinitely, but any of the States
Parties may denounce it. The instrument of denunciation shall be deposited
with the General Secretariat of the Organization of American States. One year
from the date of deposit of the instrument of denunciation, the Convention
shall cease to be in force for the denouncing State, but shall remain in force
for the other State Parties.
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Article XXVII
Additional Protocols

Any State Party may submit for the consideration of other States Parties
meeting at a General Assembly of the Organization of American States draft
additional protocols to this Convention to contribute to the attainment of the
purposes set forth in Article II thereof.

Each additional protocol shall establish the terms for its entry into force
and shall apply only to those States that become Parties to it.

Article XXVIII
Deposit of Original Instrument

The original instrument of this Convention, the English, French,
Portuguese, and Spanish texts of which are equally authentic, shall be
deposited with the General Secretariat of the Organization of American States,
which shall forward an authenticated copy of its text to the Secretariat of the
United Nations for registration and publication in accordance with Article 102
of the United Nations Charter. The General Secretariat of the Organization of
American States shall notify its Member States and the States that have
acceded to the Convention of signatures, of the deposit of instruments of
ratification, accession, or denunciation, and of reservations, if any.
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S. Organisation for Economic Cooperation and
Development: Convention on Combating Bribery of
Foreign Public Officials in International Business
Transactions*!

Preamble
The Parties,

Considering that bribery is a widespread phenomenon in international
business transactions, including trade and investment, which raises serious
moral and political concerns, undermines good governance and economic
development, and distorts international competitive conditions;

Considering that all countries share a responsibility to combat bribery in
international business transactions;

Having regard to the Revised Recommendation on Combating Bribery in
International Business Transactions, adopted by the Council of the
Organisation for Economic Co-operation and Development (OECD) on
23 May 1997, C(97)123/FINAL, which, inter alia, called for effective
measures to deter, prevent and combat the bribery of foreign public officials in
connection with international business transactions, in particular the prompt
criminalisation of such bribery in an effective and coordinated manner and in
conformity with the agreed common elements set out in that Recommendation
and with the jurisdictional and other basic legal principles of each country;

Welcoming other recent developments which further advance
international understanding and co-operation in combating bribery of public
officials, including actions of the United Nations, the World Bank, the
International Monetary Fund, the World Trade Organization, the Organisation
of American States, the Council of Europe and the European Union;

Welcoming the efforts of companies, business organisations and trade
unions as well as other non-governmental organisations to combat bribery;

Recognising the role of governments in the prevention of solicitation of
bribes from individuals and enterprises in international business transactions;

Recognising that achieving progress in this field requires not only efforts
on a national level but also multilateral co-operation, monitoring and follow-

up;

41 The Convention was adopted on 17 December 1997. It entered into force on
15 February 1999. As at 10 March 2004, the Convention had been ratified by the
following States: Argentina, Australia, Austria, Belgium, Brazil, Bulgaria, Canada,
Chile, Czech Republic, Denmark, Finland, France, Germany, Greece, Hungary,
Iceland, Ireland, Italy, Japan, Luxembourg, Mexico, Netherlands, New Zealand,
Norway, Poland, Portugal, Republic of Korea, Slovakia, Slovenia, Spain, Sweden,
Switzerland, Turkey, United Kingdom of Great Britain and Northern Ireland and
United States of America.
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Recognising that achieving equivalence among the measures to be taken
by the Parties is an essential object and purpose of the Convention, which
requires that the Convention be ratified without derogations affecting this
equivalence;

Have agreed as follows:

Article 1
The Offence of Bribery of Foreign Public Officials

1. Each Party shall take such measures as may be necessary to
establish that it is a criminal offence under its law for any person intentionally
to offer, promise or give any undue pecuniary or other advantage, whether
directly or through intermediaries, to a foreign public official, for that official
or for a third party, in order that the official act or refrain from acting in
relation to the performance of official duties, in order to obtain or retain
business or other improper advantage in the conduct of international business.

2. Each Party shall take any measures necessary to establish that
complicity in, including incitement, aiding and abetting, or authorisation of an
act of bribery of a foreign public official shall be a criminal offence. Attempt
and conspiracy to bribe a foreign public official shall be criminal offences to
the same extent as attempt and conspiracy to bribe a public official of that
Party.

3. The offences set out in paragraphs 1 and 2 above are hereinafter
referred to as “bribery of a foreign public official”.

4.  For the purpose of this Convention:

a.  “foreign public official” means any person holding a legislative,
administrative or judicial office of a foreign country, whether appointed or
elected; any person exercising a public function for a foreign country,
including for a public agency or public enterprise; and any official or agent of
a public international organisation;

b.  “foreign country” includes all levels and subdivisions of
government, from national to local;

c.  “actor refrain from acting in relation to the performance of official
duties” includes any use of the public official’s position, whether or not within
the official’s authorised competence.

Article 2
Responsibility of Legal Persons

Each Party shall take such measures as may be necessary, in accordance
with its legal principles, to establish the liability of legal persons for the
bribery of a foreign public official.
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Article 3
Sanctions

1.  The bribery of a foreign public official shall be punishable by
effective, proportionate and dissuasive criminal penalties. The range of
penalties shall be comparable to that applicable to the bribery of the Party’s
own public officials and shall, in the case of natural persons, include
deprivation of liberty sufficient to enable effective mutual legal assistance and
extradition.

2. In the event that, under the legal system of a Party, criminal
responsibility is not applicable to legal persons, that Party shall ensure that
legal persons shall be subject to effective, proportionate and dissuasive non-
criminal sanctions, including monetary sanctions, for bribery of foreign public
officials.

3. Each Party shall take such measures as may be necessary to provide
that the bribe and the proceeds of the bribery of a foreign public official, or
property the value of which corresponds to that of such proceeds, are subject
to seizure and confiscation or that monetary sanctions of comparable effect are
applicable.

4. Each Party shall consider the imposition of additional civil or
administrative sanctions upon a person subject to sanctions for the bribery of a
foreign public official.

Article 4
Jurisdiction

1. Each Party shall take such measures as may be necessary to
establish its jurisdiction over the bribery of a foreign public official when the
offence is committed in whole or in part in its territory.

2. Each Party which has jurisdiction to prosecute its nationals for
offences committed abroad shall take such measures as may be necessary to
establish its jurisdiction to do so in respect of the bribery of a foreign public
official, according to the same principles.

3. When more than one Party has jurisdiction over an alleged offence
described in this Convention, the Parties involved shall, at the request of one
of them, consult with a view to determining the most appropriate jurisdiction
for prosecution.

4.  Each Party shall review whether its current basis for jurisdiction is
effective in the fight against the bribery of foreign public officials and, if it is
not, shall take remedial steps.
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Article 5
Enforcement

Investigation and prosecution of the bribery of a foreign public official
shall be subject to the applicable rules and principles of each Party. They shall
not be influenced by considerations of national economic interest, the
potential effect upon relations with another State or the identity of the natural
or legal persons involved.

Article 6
Statute of Limitations

Any statute of limitations applicable to the offence of bribery of a
foreign public official shall allow an adequate period of time for the
investigation and prosecution of this offence.

Article 7
Money Laundering

Each Party which has made bribery of its own public official a predicate
offence for the purpose of the application of its money laundering legislation
shall do so on the same terms for the bribery of a foreign public official,
without regard to the place where the bribery occurred.

Article 8
Accounting

1. In order to combat bribery of foreign public officials effectively,
each Party shall take such measures as may be necessary, within the
framework of its laws and regulations regarding the maintenance of books and
records, financial statement disclosures, and accounting and auditing
standards, to prohibit the establishment of off-the-books accounts, the making
of off-the-books or inadequately identified transactions, the recording of non-
existent expenditures, the entry of liabilities with incorrect identification of
their object, as well as the use of false documents, by companies subject to
those laws and regulations, for the purpose of bribing foreign public officials
or of hiding such bribery.

2. Each Party shall provide effective, proportionate and dissuasive
civil, administrative or criminal penalties for such omissions and falsifications
in respect of the books, records, accounts and financial statements of such
companies.

Article 9
Mutual Legal Assistance

1. Each Party shall, to the fullest extent possible under its laws and
relevant treaties and arrangements, provide prompt and effective legal
assistance to another Party for the purpose of criminal investigations and
proceedings brought by a Party concerning offences within the scope of this
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Convention and for non-criminal proceedings within the scope of this
Convention brought by a Party against a legal person. The requested Party
shall inform the requesting Party, without delay, of any additional information
or documents needed to support the request for assistance and, where
requested, of the status and outcome of the request for assistance.

2. Where a Party makes mutual legal assistance conditional upon the
existence of dual criminality, dual criminality shall be deemed to exist if the
offence for which the assistance is sought is within the scope of this
Convention.

3. A Party shall not decline to render mutual legal assistance for
criminal matters within the scope of this Convention on the ground of bank
secrecy.

Article 10
Extradition

1. Bribery of a foreign public official shall be deemed to be included
as an extraditable offence under the laws of the Parties and the extradition
treaties between them.

2. If a Party which makes extradition conditional on the existence of
an extradition treaty receives a request for extradition from another Party with
which it has no extradition treaty, it may consider this Convention to be the
legal basis for extradition in respect of the offence of bribery of a foreign
public official.

3. Each Party shall take any measures necessary to assure either that it
can extradite its nationals or that it can prosecute its nationals for the offence
of bribery of a foreign public official. A Party which declines a request to
extradite a person for bribery of a foreign public official solely on the ground
that the person is its national shall submit the case to its competent authorities
for the purpose of prosecution.

4.  Extradition for bribery of a foreign public official is subject to the
conditions set out in the domestic law and applicable treaties and
arrangements of each Party. Where a Party makes extradition conditional upon
the existence of dual criminality, that condition shall be deemed to be fulfilled
if the offence for which extradition is sought is within the scope of Article 1 of
this Convention.

Article 11
Responsible Authorities

For the purposes of Article 4, paragraph 3, on consultation, Article 9, on
mutual legal assistance and Article 10, on extradition, each Party shall notify
to the Secretary-General of the OECD an authority or authorities responsible
for making and receiving requests, which shall serve as channel of
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communication for these matters for that Party, without prejudice to other
arrangements between Parties.

Article 12
Monitoring and Follow-up

The Parties shall co-operate in carrying out a programme of systematic
follow-up to monitor and promote the full implementation of this Convention.
Unless otherwise decided by consensus of the Parties, this shall be done in the
framework of the OECD Working Group on Bribery in International Business
Transactions and according to its terms of reference, or within the framework
and terms of reference of any successor to its functions, and Parties shall bear
the costs of the programme in accordance with the rules applicable to that
body.

Article 13
Signature and Accession

1.  Until its entry into force, this Convention shall be open for
signature by OECD members and by non-members, which have been invited
to become full participants in its Working Group on Bribery in International
Business Transactions.

2. Subsequent to its entry into force, this Convention shall be open to
accession by any nonsignatory, which is a member of the OECD or has
become a full participant in the Working Group on Bribery in International
Business Transactions or any successor to its functions. For each such
nonsignatory, the Convention shall enter into force on the sixtieth day
following the date of deposit of its instrument of accession.

Article 14
Ratification and Depositary

1.  This Convention is subject to acceptance, approval or ratification
by the Signatories, in accordance with their respective laws.

2. Instruments of acceptance, approval, ratification or accession shall
be deposited with the Secretary-General of the OECD, who shall serve as
Depositary of this Convention.

Article 15
Entry into Force

1. This Convention shall enter into force on the sixtieth day following
the date upon which five of the ten countries which have the ten largest export
shares set out in (annexed), and which represent by themselves at least sixty
per cent of the combined total exports of those ten countries, have deposited
their instruments of acceptance, approval, or ratification. For each signatory
depositing its instrument after such entry into force, the Convention shall
enter into force on the sixtieth day after deposit of its instrument.
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2. If, after 31 December 1998, the Convention has not entered into
force under paragraph 1 above, any signatory which has deposited its
instrument of acceptance, approval or ratification may declare in writing to the
Depositary its readiness to accept entry into force of this Convention under
this paragraph 2. The Convention shall enter into force for such a signatory on
the sixtieth day following the date upon which such declarations have been
deposited by at least two signatories. For each signatory depositing its
declaration after such entry into force, the Convention shall enter into force on
the sixtieth day following the date of deposit.

Article 16
Amendment

Any Party may propose the amendment of this Convention. A proposed
amendment shall be submitted to the Depositary, which shall communicate it
to the other Parties at least sixty days before convening a meeting of the
Parties to consider the proposed amendment. An amendment adopted by
consensus of the Parties, or by such other means as the Parties may determine
by consensus, shall enter into force sixty days after the deposit of an
instrument of ratification, acceptance or approval by all of the Parties, or in
such other circumstances as may be specified by the Parties at the time of
adoption of the amendment.

Article 17
Withdrawal

A Party may withdraw from this Convention by submitting written
notification to the Depositary. Such withdrawal shall be effective one year
after the date of the receipt of the notification. After withdrawal, co-operation
shall continue between the Parties and the Party, which has withdrawn on all
requests for assistance or extradition made before the effective date of
withdrawal, which remain pending.
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T. Revised Recommendation of the Council of the
Organisation for Economic Cooperation and
Development on Combating Bribery in International
Business Transactions*?

a. Preamble

b. General

c.  Criminalisation of bribery of public officials

d.  Tax deductibility

e.  Accounting requirements, external audit and internal company controls

f.  Public procurement

g.  International co-operation

h.  Follow-up and institutional arrangements

1. Co-operation with non-OECD members

j-  Relations with international governmental and non-governmental

organisations

k. Annex: Agreed common elements of criminal legislation and related
action

THE COUNCIL,

Having regard to Articles 3, 5 a) and 5 b) of the Convention on the
Organisation for Economic Co-operation and Development of 14 December
1960;

Considering that bribery is a widespread phenomenon in international
business transactions, including trade and investment, raising serious moral
and political concerns and distorting international competitive conditions;

Considering that all countries share a responsibility to combat bribery in
international business transactions;

Considering that enterprises should refrain from bribery of public
servants and holders of public office, as stated in the OECD Guidelines for
Multinational Enterprises;

Considering the progress which has been made in the implementation of
the initial Recommendation of the Council on Bribery in International
Business Transactions adopted on 27 May 1994, C(94)75/FINAL and the
related Recommendation on the tax deductibility of bribes of foreign public
officials adopted on 11 April 1996, C(96)27/FINAL; as well as the

42 The Revised Recommendation on Combating Bribery in International Business
Transactions was adopted by the Council on 23 May 1997.
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Recommendation concerning Anti-corruption Proposals for Bilateral Aid
Procurement, endorsed by the High Level Meeting of the Development
Assistance Committee on 7 May 1996;

Welcoming other recent developments which further advance
international understanding and co-operation regarding bribery in business
transactions, including actions of the United Nations, the Council of Europe,
the European Union and the Organisation of American States;

Having regard to the commitment made at the meeting of the Council at
Ministerial level in May 1996, to criminalise the bribery of foreign public
officials in an effective and co-ordinated manner;

Noting that an international convention in conformity with the agreed
common elements set forth in the Annex is an appropriate instrument to attain
such criminalisation rapidly;

Considering the consensus which has developed on the measures which
should be taken to implement the 1994 Recommendation, in particular, with
respect to the modalities and international instruments to facilitate
criminalisation of bribery of foreign public officials; tax deductibility of
bribes to foreign public officials; accounting requirements, external audit and
internal company controls; and rules and regulations on public procurement;

Recognising that achieving progress in this field requires not only efforts
by individual countries but multilateral co-operation, monitoring and follow-

up;

General

1. RECOMMENDS that Member countries take effective measures to deter,
prevent and combat the bribery of foreign public officials in connection with
international business transactions.

II. RECOMMENDS that each Member country examine the following areas
and, in conformity with its jurisdictional and other basic legal principles, take
concrete and meaningful steps to meet this goal:

i)  criminal laws and their application, in accordance with section III
and the Annex to this Recommendation;

ii)  tax legislation, regulations and practice, to eliminate any indirect
support of bribery, in accordance with section IV;

iii) company and business accounting, external audit and internal
control requirements and practices, in accordance with section V;

iv) banking, financial and other relevant provisions, to ensure that
adequate records would be kept and made available for inspection and
investigation; and

v) public subsidies, licences, government procurement contracts or
other public advantages, so that advantages could be denied as a sanction
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for bribery in appropriate cases, and in accordance with section VI for
procurement contracts and aid procurement; and

vi) civil, commercial, and administrative laws and regulations, so that
such bribery would be illegal;

vii) international co-operation in investigations and other legal
proceedings, in accordance with section VII.

Criminalisation of bribery of foreign public officials

III. RECOMMENDS that Member countries should criminalise the bribery of
foreign public officials in an effective and co-ordinated manner by submitting
proposals to their legislative bodies by 1 April 1998, in conformity with the
agreed common elements set forth in the Annex, and seeking their enactment
by the end of 1998.

DECIDES, to this end, to open negotiations promptly on an international
convention to criminalise bribery in conformity with the agreed common
elements, the treaty to be open for signature by the end of 1997, with a view to
its entry into force twelve months thereafter.

Tax deductibility

IV. URGES the prompt implementation by Member countries of the 1996
Recommendation which reads as follows: “that those Member countries which
do not disallow the deductibility of bribes to foreign public officials re-
examine such treatment with the intention of denying this deductibility. Such
action may be facilitated by the trend to treat bribes to foreign officials as
illegal.”

Accounting requirements, external audit and internal company controls

V. RECOMMENDS that Member countries to take the steps necessary so
that laws, rules and practices with respect to accounting requirements, external
audit and internal company controls are in line with the following principles
and are fully used in order to prevent and detect bribery of foreign public
officials in international business.

A. Adequate accounting requirements

i)  Member countries should require companies to maintain adequate
records of the sums of money received and expended by the company,
identifying the matters in respect of which the receipt and expenditure
takes place. Companies should be prohibited from making off-the-books
transactions or keeping off-the-books accounts.

il)  Member countries should require companies to disclose in their
financial statements the full range of material contingent liabilities.

iii) Member countries should adequately sanction accounting
omissions, falsifications and fraud.
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B. Independent external audit

i)  Member countries should consider whether requirements to submit
to external audit are adequate.

ii) Member countries and professional associations should maintain
adequate standards to ensure the independence of external auditors
which permits them to provide an objective assessment of company
accounts, financial statements and internal controls.

iii) Member countries should require the auditor who discovers
indications of a possible illegal act of bribery to report this discovery to
management and, as appropriate, to corporate monitoring bodies.

iv) Member countries should consider requiring the auditor to report
indications of a possible illegal act of bribery to competent authorities.

C. Internal company controls

i)  Member countries should encourage the development and adoption
of adequate internal company controls, including standards of conduct.

ii) Member countries should encourage company management to make
statements in their annual reports about their internal control
mechanisms, including those, which contribute to preventing bribery.

iii) Member countries should encourage the creation of monitoring
bodies, independent of management, such as audit committees of boards
of directors or of supervisory boards.

iv) Member countries should encourage companies to provide channels
for communication by, and protection for, persons not willing to violate
professional standards or ethics under instructions or pressure from
hierarchical superiors.

Public procurement

VL

RECOMMENDS:

i)  Member countries should support the efforts in the World Trade
Organisation to pursue an agreement on transparency in government
procurement,

ii) Member countries’ laws and regulations should permit authorities
to suspend from competition for public contracts enterprises determined
to have bribed foreign public officials in contravention of that Member’s
national laws and, to the extent a Member applies procurement sanctions
to enterprises that are determined to have bribed domestic public
officials, such sanctions should be applied equally in case of bribery of
foreign public officials.'

iii) In accordance with the Recommendation of the Development
Assistance Committee, Member countries should require anti-corruption
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provisions in bilateral aid-funded procurement, promote the proper
implementation of anti-corruption provisions in international
development institutions, and work closely with development partners to
combat corruption in all development co-operation efforts.’

International co-operation

VII. RECOMMENDS that Member countries, in order to combat bribery in
international business transactions, in conformity with their jurisdictional and
other basic legal principles, take the following actions:

i)  consult and otherwise co-operate with appropriate authorities in
other countries in investigations and other legal proceedings concerning
specific cases of such bribery through such means as sharing of
information (spontaneously or upon request), provision of evidence and
extradition;

ii) make full use of existing agreements and arrangements for mutual
international legal assistance and where necessary, enter into new
agreements or arrangements for this purpose;

iii) ensure that their national laws afford an adequate basis for this co-
operation and, in particular, in accordance with paragraph 8 of the
Annex.

Follow-up and institutional arrangements

VIII. INSTRUCTS the Committee on International Investment and
Multinational Enterprises, through its Working Group on Bribery in
International Business Transactions, to carry out a programme of systematic
follow-up to monitor and promote the full implementation of this
Recommendation, in co-operation with the Committee for Fiscal Affairs, the
Development Assistance Committee and other OECD bodies, as appropriate.
This follow-up will include, in particular:

i)  receipt of notifications and other information submitted to it by the
Member countries;

i) regular reviews of steps taken by Member countries to implement
the Recommendation and to make proposals, as appropriate, to assist
Member countries in its implementation; these reviews will be based on
the following complementary systems:

a. a system of self evaluation, where Member countries’
responses on the basis of a questionnaire will provide a basis for
assessing the implementation of the Recommendation;

b. a system of mutual evaluation, where each Member country
will be examined in turn by the Working Group on Bribery, on the
basis of a report which will provide an objective assessment of the
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progress of the Member country in implementing the
Recommendation.

iii) examination of specific issues relating to bribery in international
business transactions;

iv) examination of the feasibility of broadening the scope of the work
of the OECD to combat international bribery to include private sector
bribery and bribery of foreign officials for reasons other than to obtain or
retain business;

v) provision of regular information to the public on its work and
activities and on implementation of the Recommendation.

IX. NOTES the obligation of Member countries to co-operate closely in this
follow-up programme, pursuant to Article 3 of the OECD Convention.

X. INSTRUCTS the Committee on International Investment and
Multinational Enterprises to review the implementation of Sections III and, in
co-operation with the Committee on Fiscal Affairs, Section IV of this
Recommendation and report to Ministers in Spring 1998, to report to the
Council after the first regular review and as appropriate there after, and to
review this Revised Recommendation within three years after its adoption.

Co-operation with non-members

XI. APPEALS to non-member countries to adhere to the Recommendation
and participate in any institutional follow-up or implementation mechanism.

XII. INSTRUCTS the Committee on International Investment and
Multinational Enterprises through its Working Group on Bribery, to provide a
forum for consultations with countries, which have not yet adhered, in order to
promote wider participation in the Recommendation and its follow-up.

Relations with international governmental and non-governmental
organisations

XIII. INVITES the Committee on International Investment and Multinational
Enterprises through its Working Group on Bribery, to consult and co-operate
with the international organisations and international financial institutions
active in the combat against bribery in international business transactions and
consult regularly with the non-governmental organisations and representatives
of the business community active in this field.

ANNEX
Agreed common elements of criminal legislation and related action
1) Elements of the offence of active bribery

i)  Bribery is understood as the promise or giving of any undue
payment or other advantages, whether directly or through intermediaries

255



to a public official, for himself or for a third party, to influence the
official to act or refrain from acting in the performance of his or her
official duties in order to obtain or retain business.

ii) Foreign public official means any person holding a legislative,
administrative or judicial office of a foreign country or in an
international organisation, whether appointed or elected or, any person
exercising a public function or task in a foreign country.

iii) The offeror is any person, on his own behalf or on the behalf of any
other natural person or legal entity.

2)  Ancillary elements or offences

The general criminal law concepts of attempt, complicity and/or
conspiracy of the law of the prosecuting state are recognised as applicable to
the offence of bribery of a foreign public official.

3) Excuses and defences

Bribery of foreign public officials in order to obtain or retain business is
an offence irrespective of the value or the outcome of the bribe, of perceptions
of local custom or of the tolerance of bribery by local authorities.

4)  Jurisdiction

Jurisdiction over the offence of bribery of foreign public officials should
in any case be established when the offence is committed in whole or in part
in the prosecuting State’s territory. The territorial basis for jurisdiction should
be interpreted broadly so that an extensive physical connection to the bribery
act is not required.

States which prosecute their nationals for offences committed abroad
should do so in respect of the bribery of foreign public officials according to
the same principles.

States which do not prosecute on the basis of the nationality principle
should be prepared to extradite their nationals in respect of the bribery of
foreign public officials.

All countries should review whether their current basis for jurisdiction is
effective in the fight against bribery of foreign public officials and, if not,
should take appropriate remedial steps.

5) Sanctions

The offence of bribery of foreign public officials should be
sanctioned/punishable by effective, proportionate and dissuasive criminal
penalties, sufficient to secure effective mutual legal assistance and extradition,
comparable to those applicable to the bribers in cases of corruption of
domestic public officials.

Monetary or other civil, administrative or criminal penalties on any legal
person involved, should be provided, taking into account the amounts of the
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bribe and of the profits derived from the transaction obtained through the
bribe.

Forfeiture or confiscation of instrumentalities and of the bribe benefits
and the profits derived from the transactions obtained through the bribe should
be provided, or comparable fines or damages imposed.

6) Enforcement

In view of the seriousness of the offence of bribery of foreign public
officials, public prosecutors should exercise their discretion independently,
based on professional motives. They should not be influenced by
considerations of national economic interest, fostering good political relations
or the identity of the victim.

Complaints of victims should be seriously investigated by the competent
authorities.

The statute of limitations should allow adequate time to address this
complex offence.

National governments should provide adequate resources to prosecuting
authorities so as to permit effective prosecution of bribery of foreign public
officials.

7) Connected provisions (criminal and non-criminal)
a.  Accounting, recordkeeping and disclosure requirements

In order to combat bribery of foreign public officials effectively, states
should also adequately sanction accounting omissions, falsifications and
fraud.

b. Money laundering

The bribery of foreign public officials should be made a predicate
offence for purposes of money laundering legislation where bribery of a
domestic public official is a money laundering predicate offence, without
regard to the place where the bribery occurs.

8) International co-operation

Effective mutual legal assistance is critical to be able to investigate and
obtain evidence in order to prosecute cases of bribery of foreign public
officials.

Adoption of laws criminalising the bribery of foreign public officials
would remove obstacles to mutual legal assistance created by dual criminality
requirements.

Countries should tailor their laws on mutual legal assistance to permit
co-operation with countries investigating cases of bribery of foreign public
officials even, including third countries (country of the offeror; country where
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the act occurred) and countries applying different types of criminalisation
legislation to reach such cases.

Means should be explored and undertaken to improve the efficiency of
mutual legal assistance.

RECOMMENDATION OF THE COUNCIL on the tax deductibility of bribes to
foreign public officials (adopted by the OECD Council on 11 April 1996)

The Council

I.  RECOMMENDS that those Member countries which do not disallow the
deductibility of bribes to foreign public officials re-examine such treatment
with the intention of denying this deductibility. Such action may be facilitated
by the trend to treat bribes to foreign officials as illegal.

II.  INSTRUCTS the Committee on Fiscal Affairs, in co-operation with the
Committee on International Investment and Multinational Enterprises, to
monitor the implementation of this Recommendation, to promote the
Recommendation in the context of contacts with non-member countries and to
report to the Council as appropriate.

Notes

Member countries’ systems for applying sanctions for bribery of domestic officials
differ as to whether the determination of bribery is based on a criminal conviction,
indictment or administrative procedure, but in all cases it is based on substantial
evidence.

This paragraph summarizes the DAC recommendation, which is addressed to DAC
members only, and addresses it to all OECD Members and eventually non-member
countries which adhere to the Recommendation.
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U. Southern African Development Community Protocol

against Corruption*3

Preamble

We, the Heads of State or Government of:
The Republic of Angola

The Republic of Botswana

The Democratic Republic of Congo

The Kingdom of Lesotho

The Republic of Malawi

The Republic of Mauritius

The Republic of Mozambique

The Republic of Namibia

The Republic of Seychelles

The Republic of South Africa

The Kingdom of Swaziland

The United Republic of Tanzania

The Republic of Zambia

The Republic of Zimbabwe

Mindful of Article 21 of the Treaty establishing the Southern African
Development Community which enjoins Member States to cooperate in all
areas necessary to foster regional development, integration and cooperation
and Article 22 of the Treaty which mandates Member states to conclude
Protocols as may be necessary in each area of cooperation;

Concerned about the adverse and destabilizing effects of corruption
throughout the world on the culture, economic, social and political
foundations of society;

Noting that corruption is a serious international problem which is
presently the subject of concerted action in other parts of the world and one
which countries in every stage of development should tackle as a matter of
urgency;

Welcoming initiatives of the United Nations General Assembly (UNGA)
and collective regional efforts to combat corruption;

43 The Protocol was signed on 14 August 2001. It has not yet entered into force.
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Taking cognizance of the Resolutions adopted by Ministers of Justice and
Attorneys-General of the Southern African Development Community at the
3rd Regional Roundtable on Ethics and Governance held at Victoria Falls,
Zimbabwe in August 2000 in which they agreed on initiatives to fight
corruption in the Region;

Aware of the inter-relationships between corruption and other criminal
activities;

Acknowledging that corruption undermines good governance, which
includes the principles of accountability and transparency;

Recognizing that demonstrable political will and leadership are essential
ingredients to wage an effective war against the scourge of corruption;

Reaffirming the need to eliminate the scourge of corruption through the
adoption of effective preventative and deterrent measures and by strictly
enforcing legislation against all types of corruption and fostering public
support for these initiatives;

Bearing in mind the responsibility of Member States to hold corrupt
persons in the public and private sectors accountable and to take appropriate
action against persons who commit acts of corruption in the performance of
their functions and duties;

Convinced of the need for a joint and concerted effort as well as the
prompt adoption of a regional instrument to promote and facilitate cooperation
in fighting corruption;

Hereby agree as follows:

Article 1
Definitions

In this Protocol, unless the context otherwise requires:

“Confiscation” means any penalty or measure resulting in a final
deprivation of property, proceeds or instrumentalities ordered by a court of
law following proceedings in relation to a criminal offence or offences
connected with or related to corruption;

“Corruption” means any act referred to in Article 3 and includes bribery
or any other behaviour in relation to persons entrusted with responsibilities in
the public and private sectors which violates their duties as public officials,
private employees, independent agents or other relationships of that kind and
aimed at obtaining undue advantage of any kind for themselves or others;

“Council” means the Council of Ministers of the Southern African
Development Community established by Article 9 of the Treaty;

“Executive Secretary” means the chief executive officer of the Southern
African Development Community appointed under Article 10 (7) of the
Treaty;
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“Member State” means a Member of the Southern African Development
Community;

“Property” includes assets of any kind, whether corporeal or incorporeal,
moveable or immovable, tangible or intangible and any document or legal
instrument evidencing title to, or interest in such assets;

“Public Official” means any person in the employment of the State, its
agencies, local authorities or parastatals and includes any person holding
office in the legislative, executive or judicial branch of a State or exercising a
public function or duty in any of its agencies or enterprises;

“Requested State Party” means a State Party being requested to extradite
or to provide assistance in terms of this Protocol;

“Requesting State Party” means a State Party making a request for
extradition or assistance in terms of this Protocol;

“State Parties” means Member States who have ratified or acceded to
this Protocol;

“Treaty” means the Treaty establishing the Southern African
Development Community;

“Tribunal” means the Tribunal of the Community established by
Article 9 of the Treaty.

Article 2
Purpose

The purposes of this Protocol are:

a) to promote and strengthen the development, by each of the State
Parties, of mechanisms needed to prevent, detect, punish and eradicate
corruption in the public and private sector,

b) to promote, facilitate and regulate cooperation among the State
Parties to ensure the effectiveness of measures and actions to prevent, detect,
punish and eradicate corruption in the public and private sectors.

c) to foster the development and harmonization of policies and
domestic legislation of the State Parties relating to the prevention, detection,
punishment and eradication of corruption in the public and private sectors.

Article 3
Acts of Corruption
This Protocol is applicable to the following acts of corruption:

a) the solicitation or acceptance, directly or indirectly, by a public
official, of any article of monetary value, or other benefit, such as a gift,
favour, promise or advantage for himself or herself or for another person or
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entity, in exchange for any act or omission in the performance of his or her
public functions;

b) the offering or granting, directly or indirectly, by a public official,
of any article of monetary value, or other benefit, such as a gift, favour,
promise or advantage for himself or herself or for another person or entity, in
exchange for any act or omission in the performance of his or her public
functions;

c) any act or omission in the discharge of his or her duties by a public
official for the purpose of illicitly obtaining benefits for himself or herself or
for a third party;

d) the diversion by a public official, for purposes unrelated to those
for which they were intended, for his or her own benefit or that of a third party
of any movable or immovable property, monies or securities belonging to the
State, to an independent agency, or to an individual, that such official received
by virtue of his or her position for purposes of administration, custody or for
other reasons;

e) the offering or giving, promising, solicitation or acceptance,
directly or indirectly, of any undue advantage to or by any person who directs
or works for, in any capacity, a private sector entity, for himself or herself or
for anyone else, for him or her to act, or refrain from acting, in breach of his
or her duties;

f)  the offering, giving, solicitation or acceptance directly or indirectly,
or promising of any undue advantage to or by any person who asserts or
confirms that he or she is able to exert any improper influence over the
decision making of any person performing functions in the public or private
sector in consideration thereof, whether the undue advantage is for himself or
herself or for anyone else, as well as the request, receipt or the acceptance of
the offer or the promise of such an advantage, in consideration of the
influence, whether or not the influence is exerted or whether or not the
supposed influence leads to the intended result;

g) the fraudulent use or concealment of property derived from any of
the acts referred to in this Article; and

h) participation as a principal, co-principal, agent, instigator,
accomplice or accessory after the fact, or in any other manner, in the
commission or attempted commission of, in any collaboration or conspiracy to
commit, any of the acts referred to in this Article.

2. This Protocol shall also be applicable by mutual agreement between
or among two or more State Parties with respect to any other act of corruption
not described in this Protocol.
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Article 4
Preventative Measures

1. For the purposes set forth in Article 2 of this Protocol, each State
Party undertakes to adopt measures, which will create, maintain and
strengthen:

a) standards of conduct for the correct, honourable and proper fulfill-
ment of public functions as well as mechanisms to enforce those standards;

b) systems of government hiring and procurement of goods and
services that ensure the transparency, equity and efficiency of such systems;

c) government revenue collection and control systems that deter
corruption as well as laws that deny favourable tax treatment for any
individual or corporation for expenditures made in violation of the anti-
corruption laws of the State Parties;

d) mechanisms to promote access to information to facilitate
eradication and elimination of opportunities for corruption;

e) systems for protecting individuals who, in good faith, report acts of
corruption;

f) laws that punish those who make false and malicious reports
against innocent persons;

g) institutions responsible for implementing mechanisms for
preventing, detecting, punishing and eradicating corruption;

h) deterrents to the bribery of domestic public officials, and officials
of foreign States, such as mechanisms to ensure that publicly held companies
and other types of associations maintain books and records which, in
reasonable details, accurately reflect the acquisition and disposition of assets,
and have sufficient internal accounting controls to enable the law enforcement
agencies to detect acts of corruption;

i)  mechanisms to encourage participation by the media, civil society
and non-governmental organizations in efforts to prevent corruption; and

j)  mechanisms for promoting public education and awareness in the
fight against corruption.

2. Each State Party shall adopt such legislative and other measures
under its domestic law to prevent and combat acts of corruption committed in
and by private sector entities.

Article 5
Jurisdiction

1.  Each State Party shall adopt measures necessary to establish its
jurisdiction over the offences established in accordance with this Protocol
when:
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a) the offence in question is committed in its territory;

b) the offence is committed by one of its nationals or by a person who
habitually resides in its territory; and

c) the alleged criminal is present in its territory and it does not
extradite such person to another country.

2. This Protocol does not exclude any criminal jurisdiction exercised
by a State Party in accordance with its domestic law.

3. Paragraph 1 of this Article shall be subject to the principle that a
person shall not be tried twice for the same offence.

Article 6
Acts of Corruption Relating to an Official of a Foreign State

1. Subject to its domestic law, each State Party shall prohibit and
punish the offering or granting, directly or indirectly, by its own nationals,
persons having their habitual residence in its territory, and businesses
domiciled there, to an official of a foreign State, of any article of monetary
value, or other benefit, such as a gift, favour, promise or advantage, in
connection with any economic or commercial transaction in exchange for any
act or omission in the performance of that official’s public functions.

2.  Among those State Parties that have established the offence
referred to in paragraph 1, such offence shall be considered an act of
corruption for the purposes of this Protocol and any State Party that has not
established such an offence shall, insofar as its laws permit, provide assistance
and cooperation with respect to this offence as provided in this Protocol.

Article 7
Development and Harmonization of Policies and Domestic Legislation

1. State Parties undertake, to the extent possible, to develop and
harmonise their policies and domestic legislation for the attainment of the
purpose of this Protocol.

2. Each State Party shall adopt the necessary legislative or other
measures to establish as criminal offences under its domestic law the acts of
corruption described in Article 3.

Article 8
Confiscation and Seizure

1. Each State Party shall adopt such measures as may be necessary to
enable:

a) confiscation of proceeds derived from offences established in
accordance with this Protocol, or property the value of which corresponds to
that of such proceeds; and
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b) its competent authorities to identify, trace and freeze or seize
proceeds, property or instrumentalities for the purpose of eventual
confiscation.

2. In order to carry out measures referred to in this Article, each State
Party shall empower its courts or other competent authorities to order that
bank, financial or commercial records be made available or be seized and shall
not invoke bank secrecy as a basis for refusal to provide assistance.

3. The Requesting State Party shall not use any information received
that is protected by bank secrecy for any purpose other than the proceedings
for which that information was requested, unless with the consent of the
Requested State Party.

4. In accordance with their applicable domestic law and the relevant
treaties or other agreements that may be in force between or among them,
State Parties shall provide each other the broadest possible measure of
assistance in the identification, tracing, freeing, seizure and confiscation of
property, instrumentalities or proceeds obtained, derived from or used in the
commission of offences established in accordance with this Protocol.

5. A State Party that enforces its own or another State Party’s
judgment against property or proceeds described in paragraph 1 of this Article
shall dispose of the property or proceeds in accordance with its laws.

6. To the extent permitted by a State Party’s laws and upon such
terms, as it deems appropriate, it may transfer all or part of property referred
to in paragraph 1 of this Article to another State Party that assisted in the
underlying investigation or proceedings.

Article 9
Extradition

1. This Article shall apply to the offences established by the State
Parties in accordance with this Protocol.

2. Each of the offences to which this Article applies shall be deemed
to be included as an extraditable offence in any extradition treaty existing
between or among the State Parties.

3. State Parties undertake to include offences referred to in this
Protocol as extraditable offences in every extradition treaty to be concluded
between or among them.

4. If a State Party that makes extradition conditional on the existence
of a treaty receives a request for extradition from another State Party with
which it does not have an extradition treaty, it may consider this Protocol as
the legal basis for extradition with respect to any offence to which this
Protocol applies.
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5.  State Parties that do not make extradition conditional on the
existence of a treaty shall recognise offences to which this Article applies as
extraditable offences among themselves.

6.  Extradition shall be subject to the conditions provided for by the
law of the Requested State Party or by applicable extradition treaties,
including the grounds on which the Requested State Party may refuse
extradition.

7.  If extradition for any offence to which this Article applies is refused
because the Requested State Party deems that it has jurisdiction over the
offence, the Requested State Party shall within a reasonable time, submit the
case to its competent authorities for the purpose of prosecution unless
otherwise agreed with the Requesting State Party, and shall report the final
outcome to the Requesting State Party.

8.  Subject to the provisions of its domestic law and its extradition
treaties, a Requested State Party may, upon being satisfied that the
circumstances so warrant and are urgent, and at the request of the Requesting
State Party, take into custody a person whose extradition is sought and who is
present in its territory, or take other appropriate measures to ensure that the
person is present at the extradition proceedings.

9.  State Parties shall endeavour to conclude bilateral and multilateral
agreements to carry out or enhance the effectiveness of extradition.

Article 10
Judicial Cooperation and Legal Assistance

1. In accordance with their domestic law and applicable treaties, State
Parties shall afford one another the widest measure of mutual assistance by
processing requests from authorities that, in conformity with their domestic
law, have the power to investigate or prosecute the acts of corruption
described in this Protocol, to obtain evidence and take other necessary action
to facilitate legal proceedings and measures regarding the investigation or
prosecution of acts of corruption.

2.  State Parties shall provide each other with the widest measure of
mutual technical cooperation on the most effective ways and means of
preventing, detecting, investigating and punishing acts of corruption.

3. The provision of this Article shall not affect the obligations under
any other bilateral or multilateral treaty, which governs, in whole or in part,
mutual legal assistance in criminal matters.

4. Nothing in this Article shall prevent State Parties from affording
one another more favourable forms of mutual legal assistance allowed under
their respective domestic law.
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Article 11
Institutional Arrangements for Implementation

1. A Committee consisting of State Parties is hereby established to
oversee the implementation of this Protocol.

2. Each State Party shall report to the Committee within one year of
becoming a Party, on the progress made in the implementation of this
Protocol. Thereafter, each State Party shall report to the Committee every two
years.

3. The Committee shall, inter-alia, be responsible for the following:
a) gathering and disseminating information amongst State Parties;
b) organising training programmes as and when appropriate;

c) evaluating programmes to be put in place and a programme of co-
operation for the implementation of this Protocol; and

d) providing any other related assistance to State Parties as and when
appropriate;

e) reporting to Council on a regular basis on the progress made by
each State Party in complying with the provisions of this Protocol.

Article 12
Authority

1.  For the purposes of cooperation and assistance under this Protocol,
each State Party shall designate an Authority.

2. The Authority shall be responsible for making and receiving the
requests for assistance and cooperation referred to in this Protocol.

3. The Authority shall communicate with each other directly for the
purpose of this Protocol.

Article 13
Transitional Provisions

1. Subject to the domestic law of each State Party and existing treaties
between State Parties, nothing shall prevent a State Party from providing
procedural cooperation in criminal matters solely on the basis that the alleged
act of corruption was committed before this Protocol entered into force.

2. The provision of this Article shall not affect the principle of non-
retroactivity in criminal law, nor shall application of this provision interrupt
existing statutes of limitations relating to crimes committed prior to the date
of the entry into force of this Protocol.
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Article 14
Relationship with Other Treaties

Subject to the provisions of Article 3 paragraph 2, this Protocol shall in
respect of those countries to which it applies, supercede the provisions of any
treaty or bilateral agreement governing corruption between any two State
Parties.

Article 15
Notification

Any State Party which has or enacts any legislation pursuant to
Articles 3, 6 or 7 shall notify the Executive Secretary who shall in turn notify
the other State Parties.

Article 16
Signature

This Protocol shall be signed by duly authorized representatives of
Member States.

Article 17
Ratification

This Protocol shall be ratified by the Signatory States in accordance with
their constitutional or other procedures.

Article 18
Entry into Force

1.  This Protocol shall enter into force 30 days after the deposit of the
instruments of ratification by two thirds of the Member States.

2. In respect of each Member State ratifying or acceding to the
Protocol after the deposit of the ninth instrument of ratification, this Protocol
shall enter into force in respect of that Member State, 30 days after the date of
deposit of its instrument of ratification or accession.

Article 19
Accession
This Protocol shall remain open for accession by any Member State.
Article 20
Depositary

1.  This Protocol and all instruments of ratification or accession shall
be deposited with the Executive Secretary, who shall transmit certified copies
thereof to all Member States.
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2. The Executive Secretary shall notify Member States of the dates of
deposit of instruments of ratification and accession.

3. The Executive Secretary shall register this Protocol with the United
Nations, and the Organisation of African Unity.

Article 21
Amendment

1. An amendment to this Protocol shall be adopted by a decision of
three quarters of Members of the Summit.

2. A proposal for the amendment of this Protocol may be made to the
Executive Secretary by any State Party for preliminary consideration by the
Council, provided however, that the proposed amendment shall not be
submitted to the Council for preliminary consideration until all Member States
have been duly notified of it, and a period of three months has elapsed after
such notification.

Article 22
Settlement of disputes

Any dispute arising from the interpretation or application of this
Protocol, which cannot be settled amicably, shall be referred to the Tribunal.
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